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INTRODUCTION: FROM PARIS VIA ROME
TO MAASTRICHT AND AMSTERDAM

ntil shortly after the end of the

Second World War our concept of
the State and our political life had devel-
oped almost entirely on the basis of
national constitutions and laws. It was on
this basis in our democratic States that the
rules of conduct binding not only on citi-
zens and parties but also on the State and
its organs were created. It took the
complete collapse of Europe and its polit-
ical and economic decline to create the
conditions for and give a new impetus to
the idea of a new European order.

In overall terms, moves towards unifica-
tion in Europe since the Second World
War have created a confusing mixture of
numerous and complex organisations that
are difficult to keep track of. For example,
the OECD (Organisation for Economic
Cooperation and Development), WEU
(Western European Union), NATO (North
Atlantic Treaty Organisation), the Council
of Europe, the European Union (which
started life as the European Coal and Steel
Community, the European Atomic Energy
Community and the European Commu-
nity) coexist without any real links
between them. The number of member
countries in these various organisations
ranges from 19 (WEU) to 40 (Council of
Europe).

This variety of institutions only acquires a
logical structure if we look at the specific

aims of these organisations; these can be
divided into three main groups:

* The Euro-Atlantic organisations

The Euro-Atlantic organisations came into
being as a result of the alliance between
the United States of America and Europe
after the Second World War. It was no
coincidence that the first European organi-
sation of the post-war period, the OEEC
(Organisation for European Economic
Cooperation), founded in 1948, was
created at the initiative of the United
States. The US Secretary of State at the
time, George Marshall, called on the
countries of Europe in 1947 to join forces
in rebuilding their economies and
promised American help. This came in the
form of the Marshall Plan, which provided
the foundation for the rapid reconstruction
of western Europe. At first, the main aim of
the OEEC was to liberalise trade between
countries. In 1960, when the United States
and Canada became members, a further
objective was added, namely to promote
economic progress in the Third World
through development aid. The OEEC then
became the OECD.

In 1949, NATO was founded as a military
alliance with the United States and
Canada. In 1954, the Western European
Union (WEU) was created to strengthen
security cooperation between the coun-
tries of Europe. It brought together the




countries that had concluded the Brussels
Treaty (United Kingdom, France, Belgium,
Luxembourg and the Netherlands) with
the addition of the Federal Republic of
Germany and ltaly. Portugal, Spain and
Greece are now also members of the
WEU. The organisation offers its members
a platform for close cooperation on secu-
rity and defence, and thus serves both to
strengthen Europe’s political weight in the
Atlantic alliance and to establish a Euro-
pean identity in security and defence

policy.

. The Council of Europe and the
OSCE

The feature common to the second group
of European organisations is that they are
structured to enable as many countries as
possible to participate. At the same time,
there was an awareness that these organi-
sations would not go beyond customary
international cooperation.

These organisations include the Council of
Europe, which was founded as a political
institution on 5 May 1949. lts Statute does
not make any reference to moves towards




a federation or union, nor does it provide
for the transfer or merging of sovereign
rights. Decisions on all important ques-
tions require unanimity, which means that
every country has a power of veto; the
same set-up is to be found in the United
Nations (UN) Security Council. The
Council of Europe is therefore designed
only with international cooperation in
mind. Numerous conventions have been
concluded by the Council in the fields of
economics, culture, social policy and law.
The most important — and best known —
of these is the Convention for the Protec-
tion of Human Rights and Fundamental
Freedoms (ECHR) of 4 November 1950.
The Convention not only enabled a
minimum standard for the safeguarding of
human rights to be laid down for the
member countries; it also established a
system of legal protection which enables
the bodies established in Strasbourg under
the Convention (the European Commission
on Human Rights and the European Court
of Human Rights) to condemn violations
of human rights in the member countries.

This group of organisations also includes
the Organisation for Security and Cooper-
ation in Europe (OSCE), founded in 1994
at the Conference on Security and Cooper-
ation in Europe. The OSCE is bound by
the principles and aims set out in the 1975
Helsinki Final Act and the 1990 Charter of
Paris. Alongside measures to build up trust
between the countries of Europe, these
aims also include the creation of a ‘safety
net’ to enable disputes to be settled by
peaceful means. As events of the recent
past have shown, Europe still has a long
way to go in this respect.

e The European Union

The third group of European organisations
comprises the European Union, which
itself has grown out of the European Coal
and Steel Community, the European
Atomic Energy Community and the Euro-
pean Community.

The feature that is completely new in the
EU and distinguishes it from the usual type
of international association of States is that
the Member States have ceded some of
their sovereign rights to the EC at the
centre and have conferred on it powers to
act independently. In exercising these
powers, the EC is able to issue sovereign
acts which have the same force as laws in
individual States.

The foundation stone of a European
Community was laid by the then French
Foreign Minister, Robert Schuman, in his
declaration of 9 May 1950, in which he
put forward the plan he had worked out
with Jean Monnet to pool Europe’s coal
and steel industries. This would, he
declared, constitute a historic initiative for
an ‘organised and vital Europe’, which
was ‘indispensable for civilisation” and
without which the ‘peace of the world
could not be maintained’. The ‘Schumann
Plan’ finally became a reality with the
conclusion of the founding Treaty of the
European Coal and Steel Community
(ECSC) by the six founding States
(Belgium, Germany, France, ltaly, Luxem-
bourg and the Netherlands) on 18 April
1951 in Paris (Treaty of Paris) and its entry
into force on 23 July 1952. A further
development came some years later with




the Treaties of Rome of 25 March 1957,
which created the European Economic
Community (EEC) and the European
Atomic Energy Community (Euratom);
these began their work when the Treaties
entered into force on 1 January 1958.

The creation of the European Union (EU)
by means of the Treaty of Maastricht
marked a further step along the path to the
political unification of Europe. Although
the Treaty was signed in Maastricht on 7
February 1992, a number of obstacles in
the ratification process (approval by the
people of Denmark only after a second
referendum; legal action in Germany to
have Parliament’s approval of the Treaty
declared unconstitutional) meant that it
did not enter into force until T November
1993. The Treaty refers to itself as ‘a new
stage in the process of creating an ever
closer union among the peoples of
Europe’. As well as making a number of
changes to the E(E)C Treaty and the
Euratom Treaty, it contains the instrument
establishing the European Union —
although it does not bring this process to
completion. Like the creation of the EC, it
is a first step on the path leading ulti-
mately to a European constitutional
system which will embrace the EC as
such. The EU saw a further development
in the form of the Treaty of Amsterdam
which was signed on 2 October 1997 and
entered into force on 1 May 1999 after
completion of the ratification process in
the Member States. One innovation which
deserves special mention here is the new
provisions of the EU Treaty concerning
flexibility, whereby Member States which
intend to establish closer cooperation may

make use of the institutions, procedures
and mechanisms laid down in the Treaties,
subject to the provisos specified. This ulti-
mately opens the way for a multi-speed
Europe, albeit with restrictions. The resul-
tant European Union does not, contrary to
some accounts in the media, replace the
European Communities but instead places
it under the same umbrella as the new
‘policies and forms of cooperation’ (Article
47 EU). Hence the ‘three pillars’ upon
which the European Union is built: the
European Communities; common foreign
and security policy; and justice and home
affairs. These will be considered in some
detail in a separate chapter on the consti-
tution of the EU.

The Member States of the EU comprise
first of all the six founder members of the
EC, namely Belgium, Germany (including
the territory of the former GDR following
the reunification of the two Germanys on
3 October 1990), France, Italy, Luxem-
bourg and the Netherlands. On 1 January
1973, the United Kingdom, Denmark
(now excluding Greenland, which in a
referendum in February 1982 voted by a
narrow majority not to remain in the EC)
and Ireland joined the Community;
Norway’s planned accession was rejected
in a referendum in October 1972 (53.5 %
against EC membership). In 1976 and
1977, Greece, Portugal and Spain applied
for membership. This ‘enlargement to the
south” was completed on 1 January 1986
with the accession of Portugal and Spain;
Greece had already been a member of the
Community since 1 January 1981. The
next enlargement took place on 1 January
1995 when Austria, Finland and Sweden



joined what had by then become the Euro-
pean Union (EU), thanks to the Treaty of
Maastricht that had entered into force on 1
November 1993. In Norway, a referendum
led to a repeat of the outcome 22 years
before, with a small majority (52.4 %)
against Norwegian membership of the EU.
The EU has therefore comprised 15
Member States since 1 January 1995.
Applications for membership have also
been received from Turkey (1987), Cyprus
(1990), Switzerland (1992 — the applica-
tion is not being processed at the
moment), Hungary (1994), Poland (1994),
Romania (1995), Latvia (1995), Slovakia
(1995), Estonia (1995), Lithuania (1995),
Bulgaria (1995), the Czech Republic
(1996), Slovenia (1996) and Malta (appli-
cation renewed in 1998). In its ‘Agenda
2000" document, the Commission in July
1997 set out for the Council of the EU its
position regarding the applications. The
European Council met in Luxembourg in
December 1997 and laid down the overall
framework for the enlargement process,
which encompassed all applicant coun-
tries (except Switzerland). This process
consists of three stages:

e The European Conference, which met
for the first time on 12 March 1998 in
London, provides a multilateral framework
encompassing the 10 central and east
European countries (CEECs), Cyprus and
now also Malta. It will offer a forum for
political consultations on questions of
common foreign and security policy
(CFSP), justice and home affairs,
economic cooperation and collaboration
between regions.

e The accession process has been
launched with the 10 CEECs, Cyprus and
Malta. The idea is that these countries
should become members of the EU on the
basis of the same criteria, and should be
subject to the same conditions for partici-
pation in the accession process. A special
‘pre-accession strategy’ is to be used to
enable all applicants to bring themselves,
as far as possible, into line with EU law
prior to their accession. As part of a
review procedure, the Commission
provides the Council with regular reports
(the first of which was submitted at the
end of 1998) on the progress being made
by the CEECs on their way towards
membership, where appropriate with
recommendations on the start of accession
negotiations.

® Accession negotiations began on 31
March 1998 with the six countries recom-
mended by the Commission (Cyprus,
Hungary, Poland, Estonia, the Czech
Republic and Slovenia). Negotiations are
being conducted bilaterally with the indi-
vidual applicant countries and may be
concluded at different times.

The legal order created by the European
Community has already become an estab-
lished component of our political life.
Each year, on the basis of the Community
Treaties, thousands of decisions are taken
that crucially affect the Member States and
lives of their citizens. The individual has
long since ceased to be merely a citizen of
his country, town or district; he is also a
Community citizen. For this reason alone
it is of crucial importance that the
Community citizen should be informed




about the legal order that affects his daily
life. Yet the complexities of the Commu-
nity and its legal order are not easy to
grasp. This is partly due to the wording of
the Treaties themselves, which is often
somewhat obscure, with implications
which are not easy to appreciate. An addi-
tional factor is the unfamiliarity of many

(") Following the Treaty of Amsterdam, the arti-
cles of the Treaty were renumbered. The new
numbering has been used in this booklet.
The table of equivalences in the appendix is
intended to help locate familiar articles
which are now numbered differently.

concepts with which the Treaties sought to
break new ground. The following pages
are an attempt to clarify the structure of
the Community and the supporting pillars
of the European legal order, and thus help
to lessen the incomprehension prevailing
among the citizens of the EU (').



FUNDAMENTAL VALUES
OF THE EUROPEAN UNION

he foundations of a united Europe

were laid on fundamental ideas and
values to which the Member States also
subscribe and which are translated into
practical reality by the Community’s oper-
ational institutions. These acknowledged
fundamental values include the securing
of a lasting peace, unity, equality,
freedom, security and solidarity. The EU’s
declared aims are to safeguard the princi-
ples of liberty, democracy and the rule of
law which are shared by all the Member
States (Article 6(1) EU). Together with the
protection of human rights and basic free-
doms, these principles have been rein-
forced in the EU Treaty in that, for the first
time, it makes provision for measures to
be taken if these principles are violated
(Articles 7 and 8 EU). In practical terms,
this means that if the Heads of State and
Government, acting on a proposal by one
third of the Member States or by the
Commission, and after obtaining the
assent of the European Parliament, declare
that a serious and persistent breach of the
EU’s underlying principles has occurred,
the Council may, acting by a qualified
majority, suspend certain of the rights
deriving from the application of the EU
Treaty and EC Treaty to the Member State
in question, including voting rights in the
Council. When doing so, however, the
Council must give particular consideration
to the possible consequences of such a
decision for the rights and obligations of
natural and legal persons. On the other

hand, the obligations on the Member State
in question under the EU Treaty and EC
Treaty continue to be binding.

e THE EU AS GUARANTOR
OF PEACE

There is no greater motivation for Euro-
pean unification than the desire for peace.
In Europe this century, two world wars
have been waged between countries that
are now Member States of the European
Community. Thus, a policy for Europe
means at the same time a policy for peace,
and the establishment of the Community
simultaneously created the centrepiece of
a framework for peace in Europe that
renders a war between the Community’s
Member States impossible. More than 40
years of peace in Europe are proof of this.

e UNITY AND EQUALITY AS THE
RECURRING THEME

Unity is the recurring theme. Present-day
problems can be mastered only if the
European countries move forward along
the path that leads them to unity. Many
people take the view that without Euro-
pean integration, without the European
Community, it would not be possible to
secure peace (both in Europe and world-
wide), democracy, law and justice,
economic prosperity and social security,
and guarantee them for the future. Unem-
ployment, inadequate growth and envi-
ronmental pollution have long ceased to




be merely national problems; nor can they
be resolved at national level. It is only in
the context of the Community that a stable
economic order can be established and
only through joint European efforts that we
can secure an international economic
policy that improves the performance of
the European economy and contributes to
social justice. Without internal cohesion,
Europe cannot assert its political and
economic independence from the rest of
the world, win back its influence in the
world and retrieve its role in world poli-
tics.

Unity can endure only where equality is
the rule. No citizen of the Community
may be placed at a disadvantage or
discriminated against because of his
nationality. Discriminatory treatment on
the grounds of gender, race, ethnic origin,
religion or beliefs, disability, age or sexual
orientation must be stopped. All Commu-
nity citizens are equal before the law. As
far as the Member States are concerned,
the principle of equality means that no
State has precedence over another and
natural differences such as size, popula-
tion and differing structures must be
addressed only in accordance with the
principle of equality.

e THE FUNDAMENTAL
FREEDOMS

Freedom results directly from peace, unity
and equality. Creating a larger entity by
linking 15 States immediately affords
freedom of movement beyond national
frontiers. This means, in particular,
freedom of movement for workers,

freedom of establishment, freedom to
provide services, free movement of goods
and freedom of capital movements. These
fundamental freedoms under the founding
Treaties guarantee businessmen freedom
of decision-making, workers freedom to
choose their place of work and consumers
freedom of choice between the greatest
possible variety of products. Freedom of
competition permits businessmen to offer
their goods and services to an incompa-
rably wider circle of potential customers.
Workers can seek employment and
change their place of employment
according to their own wishes and inter-
ests throughout the entire territory of the
EU. Consumers can select the cheapest
and best products from the far greater
wealth of goods on offer that results from
increased competition.

e THE PRINCIPLE OF
SOLIDARITY

Solidarity is the necessary corrective to
freedom, for inconsiderate exercise of
freedom is always at the expense of
others. For this reason, if a Community
framework is to endure, it must also
always recognise the solidarity of its
members as a fundamental principle, and
share both the advantages, i.e. prosperity,
and the burdens equally and justly among
its members.

* RESPECT OF NATIONAL
IDENTITY

The national identities of the Member
States is respected (Article 6(3) EU). The
idea is not for the Member States to be



‘dissolved’ into the EU, but rather for them
to contribute their own particular quali-
ties. It is precisely this variety of national
characteristics and identities that lends the
EU its moral authority, which is in turn
used for the benefit of the Community as a
whole.

e THE NEED FOR SECURITY

Lastly, all these fundamental values
depend on security. In the most recent
past, a period of movement and change —
and one in which many unknown chal-
lenges had to be faced — security has
become a basic need which the Commu-
nity must also try to satisfy. Every action
by Community institutions must bear in
mind that people and firms need
constancy, consistency and reliability in
terms of job security, general economic

and business conditions and social secu-
rity.

e FUNDAMENTAL RIGHTS IN
THE EU

Against the background of fundamental
values and the concepts that underlie
them, the question necessarily arises of the
fundamental rights of individual citizens
of the Community, especially since the
history of Europe has, for more than 200
years, been characterised by continuing
efforts to enhance the protection of funda-
mental rights. Starting with the declara-
tions of human and civil rights in the 18th
century, fundamental rights and civil liber-
ties have now become firmly anchored in
the constitutions of most civilised States.
This is especially true of the EU Member

States, whose legal systems are




constructed on the basis of the rule of law
and respect for the dignity, freedom and
right to self-development of the individual.
There are also numerous international
conventions on the protection of human
rights, among which the European
Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR)
of 4 November 1950 is of very great
significance.

A search through the Community Treaties
for express provisions concerning the
fundamental rights of individual Commu-
nity citizens is disappointing. In contrast to
the legal systems of the Member States,
the Treaties establishing the European
Communities do not contain any enumer-
ation of fundamental rights. However, the
European Parliament, the Council and the
Commission, as the policy-making bodies
of the EU, solemnly issued a joint declara-
tion on fundamental rights on 5 April
1977. They underscored the importance
of securing these rights in the Community
and undertook to preserve them in the
exercise of their powers and in the pursuit
of the Community’s objectives. At the
Copenhagen European Council on 7 and 8
April 1978, the Heads of State or Govern-
ment of the Member States issued a decla-
ration on democracy in which they
endorsed the 1977 declaration. The two
declarations may not generate directly
exercisable rights for the Community’s citi-
zens, but they are of great political signifi-
cance as evidence of the status accorded
to human rights in the Community. The
EU Treaty now also gives this commitment
legally binding form by stipulating that the
EU shall respect ‘fundamental rights, as

guaranteed by the European Convention
for the Protection of Human Rights and
Fundamental Freedoms signed in Rome
on 4 November 1950 and as they result
from the constitutional traditions common
to the Member States, as general princi-
ples of Community law’ (Article 6(2) EU).

However, a Community legal order safe-
guarding fundamental rights was relatively
late in coming; it was not until 1969 that
the Court of Justice of the European
Communities had established a body of
case law to serve as a basis. This was
because in the early years the Court had
rejected all actions relating to basic rights
on the grounds that it need not concern
itself with matters falling within the scope
of national constitutional law. The Court
had to alter its position not least because it
was itself the embodiment of the primacy
of Community and its precedence over
national law; this primacy can only be
firmly established if Community law is
sufficient in itself to guarantee the protec-
tion of basic rights with the same legal
force as under national constitutions.

The starting point in this case law was the
‘Stauder’ judgment, in which the point at
issue was the fact that a recipient of
welfare benefits for war victims regarded
the requirement that he give his name
when registering for the purchase of butter
at reduced prices at Christmas time as a
violation of his human dignity and the
principle of equality. Although the Court
of Justice came to the conclusion, in inter-
preting the Community provision, that it
was not necessary for recipients to give
their name so that, in fact, consideration



of the question of a violation of a funda-
mental right was superfluous, it declared
finally that the general fundamental prin-
ciples of the Community legal order,
which the Court of Justice had to safe-
guard, included respect for fundamental
rights. This was the first time that the Court
of Justice recognised the existence of a
Community framework of fundamental
rights of its own.

Initially, the Court developed its safe-
guards for fundamental rights from a
number of provisions in the Treaties. This
is especially the case for the numerous
bans on discrimination which, in specific
circumstances, address particular aspects
of the general principle of equality. Exam-
ples are the prohibition of any discrimina-
tion on grounds of nationality (Article 12
EC), preventing people being treated
differently on the grounds of gender, race,
ethnic origin, religion or beliefs, disability,
age or sexual orientation (Article 13 EC),
the equal treatment of goods and persons
in relation to the four basic freedoms
(freedom of movement of goods — Article
28 EC; freedom of movement of persons
— Article 39 EC; the right of establishment
— Article 43 EC; and freedom to provide
services — Article 50 EC), freedom of
competition (Article 81 f. EC) and equal
pay for men and women (Article 141 EC).
The four fundamental freedoms of the
Community, which guarantee the basic
freedoms of professional life, can also be
regarded as a Community fundamental
right to freedom of movement and
freedom to choose and practise a profes-
sion. Specific guarantees are also provided

for the right of association (Article 137 EC
and Article 48(1) ECSC), the right to peti-
tion (Article 21 EC and Article 48(2) ECSC)
and the protection of business and profes-
sional secrets (Article 287 EC, Article 194
Euratom and Article 47(2) and (4) ECSC).

The Court of Justice has steadily devel-
oped and added to these initial attempts at
protecting fundamental rights through
Community law. It has done this by recog-
nising and applying general legal princi-
ples, drawing on the concepts that are
common to the constitutions of the
Member States and on the international
conventions on the protection of human
rights to whose conclusion the Member
States have been party. Prominent among
the latter is the ECHR, which helped to
shape the substance of fundamental rights
in the EC and the mechanisms for their
protection. On this basis, the Court has
recognised a number of freedoms as basic
rights secured by Community law: right of
ownership, freedom to engage in an occu-
pation, the inviolability of the home,
freedom of opinion, general rights of
personality, the protection of the family
(e.g. family members’ rights to join a
migrant worker), economic freedom,
freedom of religion or faith, as well as a
number of fundamental procedural rights
such as the right to due legal process, the
principle of confidentiality of correspon-
dence between lawyer and client (known
as ‘privileged communications’ in the
common-law countries), the ban on being
punished twice for the same offence, and
the requirement to provide justification for
a Community legal act.




One particularly important principle,
regularly invoked in disputes with the
Community, is the principle of equal treat-
ment. Put simply, this means that like
cases must be treated alike, unless there is
some objectively justifiable ground for
distinguishing them. But the Court of
Justice has held, contrary to international
custom, that this principle does not
preclude nationals and home-produced
goods from being subjected to stricter
requirements than citizens or products
from other Member States. This ‘reverse
discrimination’ is the inevitable result of
the limited scope of the Community’s
powers. Under the Court’s judgments
issued up to now, the Community rules
requiring liberalisation, which flow from
the fundamental freedoms, apply only to
cross-border trade. Rules regulating the
production and marketing of home-
produced goods or the legal status of
nationals in their own Member State are
affected by Community law only if the
Community has introduced harmonisation
measures.

The cases decided by the Court of Justice
have given the Community an extensive
body of quasi-constitutional law. In prac-
tical terms, the principle of proportionality
is foremost among these. What this means
is that the objectives pursued and the
means deployed must be weighed up and
an attempt made to keep them in proper
balance so that the citizen is not subjected
to excessive burdens. Among the other
fundamental principles underlying
Community law are the general principles
of administrative law and the concept of

due process: legitimate expectations must
be protected, retroactive provisions
imposing burdens or withdrawing legiti-
mately acquired advantages are precluded
and the right to due legal process —
natural justice is the traditional term for
this — must be secured in the administra-
tive procedures of the Commission and
the judicial procedures of the Court of
Justice. Particular value is also attached to
greater transparency, which means that
decisions should be taken as openly as
possible, and as closely as possible to the
citizen. An important aspect of this trans-
parency is that any EU citizen or legal
person registered in a Member State may
have access to Council or Commission
documents.

With all due respect for the achievements
of the Court of Justice in the development
of unwritten fundamental rights, this
process of deriving ‘European funda-
mental rights’ has a serious disadvantage:
the Court of Justice is confined to the
particular case in point. The result of this
can be that it is not able to develop funda-
mental rights from the general legal princi-
ples for all areas in which this appears
necessary or desirable. Nor will it be able
to elaborate the scope of and the limits to
the protection of fundamental rights as
generally and distinctively as is necessary.
As a result, the Community institutions
cannot assess with enough precision
whether they are in danger of violating a
fundamental right or not. Nor can any
Community citizen who is affected judge
in every case whether one of his funda-
mental rights has been infringed.



For a long time, EC accession to the ECHR
was regarded as a way out of this situa-
tion. In its Opinion 2/94, however, the
Court held that, as the law now stands, the
EC has no competence to accede to the
Convention. The Court stated that respect
for human rights was a condition for the
lawfulness of Community acts. However,
accession to the Convention would entail
a substantial change in the present
Community system for the protection of
human rights in that it would involve the
Community entering into a distinct inter-
national institutional system as well as
integration of all the provisions of the
Convention into the Community legal
order. The Court took the view that such a
modification of the system for the protec-
tion of human rights in the EC, with
equally fundamental institutional implica-
tions for the Community and for the
Member States, would be of constitutional
significance and would therefore go
beyond the scope of the dispositive

powers provided for in Article 308 of the
EC Treaty.

The only possible way to solve once and
for all the question of fundamental rights
in the EC is to create a body of such rights
applying specifically to the EU by means
of amendments to the existing EC and EU
Treaties. The European Parliament’s
‘Declaration of fundamental rights and
freedoms’, which set out a comprehensive
catalogue of human rights, could serve as
a basis for this. This is the only way to
effectively enhance the protection of
human rights in the EU — assuming, of
course, that all Member States are in
agreement about the nature and scope of
these rights. It is quite obvious that this
consensus has been lacking up to now;
the Member States have not gone any
further than a general, but nevertheless
binding, commitment to respect and safe-
guard fundamental freedoms in the
context of the EU.




THE "CONSTITUTION’
OF THE EUROPEAN UNION

Every social organisation has a constitu-
tion. A constitution is the means by
which the structure of a political system is
defined, i.e. the relationship of the various
parts to each other and to the whole is
specified, the common objectives are
defined and the rules for making binding
decisions are laid down. The constitution
of the EU, as an association of States to
which quite specific tasks and functions
have been allotted, must thus be able to
answer the same questions as the constitu-
tion of a State.

Unlike most of the constitutions of its
Member States, the EU constitution is not
laid down in a comprehensive constitu-
tional document, but arises from the
totality of rules and fundamental values by
which those in authority perceive them-
selves to be bound. These rules are to be
found partly in the founding Treaties or in
the legal instruments produced by the
Community institutions, but they also rest
partly on custom.

In the Member States the body politic is
shaped by two overriding principles: the
rule of law and democracy. All the activi-
ties of the Union, if they are to be true to
the fundamental requirements of law and
democracy, must have both legal and
democratic legitimacy: the elements on
which it is founded, its structure, its
powers, the way it operates, the position

of the Member States and their institutions,
and the position of the citizen.

What answers, then, does the Community
order afford to these questions concerning
its structure, its fundamental values and its
institutions?

e STRUCTURE OF THE EURO-
PEAN UNION: THE ‘THREE
PILLARS’

First pillar:
the European Communities

The first pillar is made up of the three
European Communities (E(E)C, Euratom,
ECSC), which have been deepened and
enlarged by economic and monetary
union. When the EU was established, the
‘European Economic Community’ was
renamed the ‘European Community’. The
EEC Treaty became the EC Treaty. This
change was intended to give expression to
the transition from a purely economic
community to a political union. However,
this change of name did not affect the
three existing Communities (ECSC,
Euratom, EC) since it did not entail any
formal unification of them. In the course
of the establishment of the EU, some insti-
tutions of the EC changed their names.
The ‘Council of the European Communi-
ties’ has since 8 November 1993 been
referred to as the ‘Council of the European
Union’. The ‘Commission of the European
Communities” has become the ‘European






Commission’. On 17 January 1994, the
‘Court of Auditors” was renamed the ‘Euro-
pean Court of Auditors’. However, the
legal acts of the respective bodies still
constitute legal acts of the Community at
any given time.

The first pillar embodies Community juris-
diction in its most highly developed form.
Within the framework of the EC, the
Community institutions may draw up
legislation in their respective areas of
responsibility which applies directly in the
Member States and may claim precedence
over national law. At the heart of the EC is
the single market with its four basic free-
doms (free movement of goods, free
movement of workers, freedom to provide
services and free movement of capital and
payments) and its rules on competition.
Policy areas for which the Community is
responsible include: economic and mone-
tary affairs (centred around the single
European currency, the euro); agriculture;
visa requirements, asylum and immigra-
tion; transport; taxation; employment;
trade; social welfare, education and youth
welfare; culture; consumer protection and
health; trans-European networks; industry;
economic and social cohesion; research
and technology; the environment; and
development aid.

Second pillar:
common foreign and security policy

Before the Treaty on European Union
came into being, political cooperation
between the Member States was on the
basis of the ‘European political coopera-
tion” (EPC) arrangements set up in 1970,

which were enhanced and expanded
upon under the Single European Act in
1986/87. These arrangements involved
regular consultations between foreign
ministers and ongoing contacts between
their government departments. The aim of
EPC was to bring about better communi-
cation and greater convergence of the
Member States’ positions on all major
foreign policy issues and, if possible, a
joint course of action. All decisions had to
be taken unanimously, however. When
security-related issues were involved,
cooperation was limited to the political
and financial aspects. Recent political
crises (the Gulf War, the civil war in
former Yugoslavia, the break-up of the
Soviet Union) made it very apparent that
this foreign and security policy instrument
was not sufficient to enable the EU, as the
largest trading power in the world, to
bring its weight properly to bear on world
affairs. In the EU Treaty, the Heads of State
or Government have now agreed to gradu-
ally develop a common foreign and secu-
rity policy with the following declared
aims:

e safeguarding the commonly held values,
fundamental interests and indepen-
dence of the EU;

e strengthening the security of the EU and
its Member States;

e securing world peace and increasing
international security in line with the
principles set out in the Charter of the
United Nations, and the principles and
aims of the 1975 Helsinki Final Act and
the 1990 Charter of Paris, which in



1994 were embodied in the Organisa-
tion for Security and Cooperation in
Europe (OSCE);

e promoting international cooperation;

e promoting democracy and the rule of
law, and safeguarding human rights and
basic freedoms.

Since the EU is not an individual State,
these aims can only be achieved step by
step. Traditionally, foreign and especially
security policy are areas in which the
Member States are particularly keen to
retain their own (national) sovereignty.
Another reason why common interests in
this area are difficult to define is that only
France and the United Kingdom have
nuclear weapons. Another problem is that
some Member States are not in NATO
(Ireland, Austria, Finland, Sweden) or the
WEU (Denmark, Greece, Ireland). Most
‘common foreign and security policy’
decisions are therefore still currently taken
on the basis of cooperation between
States. In the meantime, however, a range
of tools has emerged in its own right; this
was reflected in the Treaty of Amsterdam
and has acquired a firm legal framework
through cooperation between States. For
example, decisions of principle are passed
in the context of the second (and third)
pillars, common positions are set out, joint
actions and measures carried out and
framework decisions passed. Framework
decisions in particular are similar in
essence to an EC directive although, like
the other tools available to the EU, they

are not valid or directly applicable in the
Member States. Nor can these decisions
and measures be challenged before the
European Court of Justice.

Third pillar: cooperation in justice
and home affairs

The aim underlying cooperation between
police and judicial authorities is to afford
citizens freedom, security and justice by
jointly preventing and combating crime
(especially terrorism, trafficking in human
beings, illicit drug and arms trafficking,
corruption and fraud), racism and xeno-
phobia (Articles 29 and 30 EU). The direc-
tive on money-laundering and the
creation of a European police authority,
Europol, which has been operative since
1998, are two very positive steps that have
been taken.

Judicial cooperation is also concerned
with facilitating and accelerating coopera-
tion in relation to proceedings and the
enforcement of decisions, facilitating
extradition between Member States, estab-
lishing minimum rules relating to the
constituent elements of criminal acts and
to penalties in the fields of organised
crime, terrorism and illicit drug trafficking
(Articles 31 and 32 EU).

As with foreign and security policy, coop-
eration in this area takes place outside the
decision-making procedures of the EC and
on the basis of collaboration between
individual countries.




e THE LEGAL CHARACTER OF
THE EC AND EU

Any consideration of the legal nature of
the EC and the EU must start by looking at
their respective characteristic features.

1. The legal character of the EC

The legal nature of the EC was set out in
two precedent-setting judgments by the
European Court of Justice in 1963 and
1964.

e Van Gend & Loos

In this legal dispute, the Dutch transport
company Van Gend & Loos filed an action
against the Netherlands customs authori-
ties for imposing an import duty on a
chemical product from Germany which
was higher than duties on earlier imports.
The company considered this an infringe-
ment of Article 12 of the EEC Treaty (now
Article 25 of the EC Treaty), which
prohibits the introduction of new import
duties or any increase in existing customs
duties between the Member States. The
court in the Netherlands then suspended
the proceedings and referred the matter to
the European Court of Justice for clarifica-
tion as regards the scope and legal impli-
cations of the abovementioned Article of
the Treaty establishing the EC.

The European Court of Justice used this
case as an opportunity to set out a number
of findings of a fundamental nature
concerning the legal nature of the EC. In
its judgment, the Court stated that:

‘The objective of the EEC Treaty, which is
to establish a common market, the func-
tioning of which is of direct concern to
interested parties in the Community,
implies that this Treaty is more than an
agreement which merely creates mutual
obligations between the contracting
States. This view is confirmed by the
preamble to the Treaty, which refers not
only to governments but to peoples. It is
also confirmed more specifically by the
establishment of institutions endowed
with sovereign rights, the exercise of
which affects Member States and also their
citizens. The conclusion to be drawn from
this is that the Community constitutes a
new legal order of international law for
the benefit of which the States have
limited their sovereign rights, albeit within
limited fields, and the subjects of which
comprise not only Member States but also
their nationals.’

e Costa/ENEL

Just a year later, the ‘Costa/ENEL’ case
gave the Court an opportunity to set out its
position in more detail. The facts of this
case were the following: in 1962, Italy
nationalised the production and distribu-
tion of electricity and transferred the assets
of the electricity undertakings to the
National Electricity Board (ENEL). As a
shareholder of Edison Volt, one of the
companies that was nationalised, Mr
Costa considered that he had been
deprived of his dividend and consequently
refused to pay an electricity bill for
ITL 1 926. In proceedings before the arbi-
tration court in Milan, one of the argu-
ments put forward by Mr Costa to justify



his conduct was that the nationalisation
infringed a number of provisions of the EC
Treaty. In order to be able to assess Mr
Costa’s submissions in his defence, the
court requested the European Court of
Justice to interpret various aspects of the
EC Treaty. In its judgment, the Court stated
the following in relation to the legal nature
of the EC:

‘By contrast with ordinary international
treaties, the EEC Treaty has created its own
legal system which ... became an integral
part of the legal systems of the Member
States and which their courts are bound to
apply. By creating a Community of unlim-
ited duration, having its own institutions,
its own personality, its own legal capacity
and capacity of representation on the

international plane and, more particularly,
real powers stemming from a limitation of
sovereignty or a transfer of powers from
the States to the Community, the Member
States have limited their sovereign rights ...
and have thus created a body of law
which binds both their nationals and
themselves.’

On the basis of its detailed observations,
the Court reached the following conclu-
sion:

‘It follows from all these observations that
the law stemming from the Treaty, an inde-
pendent source of law, could not, because
of its special and original nature, be over-
ridden by domestic legal provisions,
however framed, without being deprived




of its character as Community law and
without the legal basis of the Community
itself being called into question. The
transfer by the States from their domestic
legal system to the Community legal
system of the rights and obligations arising
under the Treaty carries with it a perma-
nent limitation of their sovereign rights,
against which a subsequent unilateral act
incompatible with the concept of the
Community cannot prevail.’

In the light of these judgments, the
elements which together typically charac-
terise the special legal nature of the EC
are:

e the institutional set-up, which ensures
that action by the EC is also charac-
terised by the overall European interest,
i.e. is reflected in or influenced by the
Community interest as laid down in the
objectives;

the transfer of powers to the Community
institutions to a greater degree than with
other international organisations, and
extending to areas in which States
normally retain their sovereign rights;

e the establishment of its own legal order
which is independent of the Member
States’ legal orders;

the direct applicability of Community
law, which makes provisions of
Community law fully and uniformly
applicable in all Member States, and
bestows rights and imposes obligations
on both the Member States and their
citizens;

e the primacy of Community law, which
ensures that Community law may not be
revoked or amended by national law,
and that it takes precedence over
national law if the two conflict.

The EC is thus an autonomous entity with its
own sovereign rights and a legal order inde-
pendent of the Member States, to which
both the Member States themselves and
their nationals are subject within the EC’s
areas of competence.

2. The legal nature of the EU

The EU is no longer merely a planned
objective of the integration process, but
rather an international organisation in its
own right established by the Treaty of
Maastricht.

What is unusual about this organisation is
its function as an ‘umbrella’ for the three
European Communities, its complemen-
tary policies and the forms of cooperation
between the Member States.

The EU’s legal order nevertheless falls a
long way short of that of the EC. For
example, the principles of autonomy,
direct applicability and primacy of
Community law, which are so essential to
the legal order of the EC, do not apply to
the other two pillars of the EU. Instead,
these pillars basically consist of
programmes and declarations of intent
which are translated into practice through
cooperation between governments and
are deliberately not allowed to go beyond
the preliminary stage of a subsequent,
‘institutionalised” Union. The fact that the



EU uses the institutions of the EC when
carrying out its tasks does not alter this
situation because, as ‘institutions of the
Union’, these may only act in accordance
with the Treaty on European Union, i.e.
only in the context of cooperation
between the Member States in the second
and third pillars. The Treaty on European
Union does not constitute an ‘EU constitu-
tion’ regulating all aspects of that Union.

3. Distinctness from other types of
political organisation

The EC and the EU have, by their very
nature, certain features in common with
the usual kind of international organisa-
tion or federal-type structure, and a
number of differences.

The EU is itself not yet a ‘finished
product’; it is in the process of evolving
and the form it finally takes still cannot be
predicted.

The only feature that the EU has in
common with other international organi-
sations is that it, too, came into being as a
result of an international treaty. However,
the anchoring of the EC within the EU’s
organisational structure has in itself made
the EU a considerable departure from the
traditional kind of international ties. This is
because, although the Treaties establishing
the EC were based on international
treaties, they led to the creation of inde-
pendent Communities with their own
sovereign rights and responsibilities. The
Member States have ceded some of their

sovereign powers to these Communities.
In addition, the tasks which have been
allotted to the EC are very different from
those of other international organisations.
While the latter mainly have clearly
defined tasks of a technical nature, the EC
has areas of responsibility which together
constitute essential attributes of statehood.

Through these differences between the EC
and the normal type of international
organisation, the EC and thus also the EU,
is in the process of acquiring a status
similar to that of an individual State. In
particular, the Member States’ partial
surrender of sovereign rights was taken as
a sign that the EU was already structured
along the lines of a federal State.
However, this view fails to take into
account that the EU’s institutions only
have powers in certain areas to pursue the
objectives specified in the Treaties. This
means that they are not free to choose
their objectives in the same way as a
sovereign State; nor are they in a position
to meet the challenges facing modern
States today. The EU has neither the
comprehensive jurisdiction enjoyed by
sovereign States nor the powers to estab-
lish new areas of responsibility (‘jurisdic-
tion over jurisdiction’).

The EU is therefore neither an interna-
tional organisation in the usual sense nor
an association of States, but rather an
autonomous entity somewhere in between
the two. In legal circles, the term ‘suprana-
tional organisation’ is now used.




e THE TASKS OF THE EU

The list of tasks entrusted to the Commu-
nity resembles the constitutional order of a
State. These are not the narrowly circum-
scribed technical tasks commonly
assumed by international organisations,
but fields of competence which, taken as a
whole, form essential attributes of state-
hood.

Under the EC Treaty, the task of the EU is,
by establishing a common market that
unites the national markets of the Member
States and on which all goods and services
can be offered and sold on the same
conditions as on an internal market, and
by the gradual approximation of national
economic policies in all sectors, to weld
the Member States into a community.

The concept of establishing a common
market was revitalised by the programme
aimed at completion of the internal market
by 1992. This programme was born of the
realisation that, on the one hand, there
remained a series of national obstacles to
the full establishment of the freedoms on
which the common market is based and
that, on the other, important sectors of the
economy such as telecommunications and
public procurement were not included in
the common market. In its White Paper on
the completion of the internal market, the
European Commission presented the
Heads of State or Government of the
(then) 10 Member States in June 1985 with
some 300 proposals for legal instruments,
complete with a detailed timetable,
designed to remove all intra-Community
barriers by the end of 1992. At the Milan

Summit in the same year, the Heads of
State or Government entrusted the
Commission with the political task of
implementing the single market
programme. However, to achieve in just
seven years what the original Member
States had failed to achieve in nearly three
decades, a mere declaration of political
intent and the adoption of a programme
was not enough: the substance of Project
1992 had to be incorporated into the
Treaties of Rome. This was done by the
Single European Act, which added to the
E(E)C Treaty various new provisions,
including an Article stipulating that the
Community should take all the necessary
measures to establish the internal market
progressively by 31 December 1992
(Article 14, ex Article 7a EU, and prior to
that Article 8a EC). In all major respects,
this was achieved within the required time
frame, with the Community institutions
succeeding in laying down a legal frame-
work for a properly functioning single
market. This framework has now been
fleshed out very largely by national trans-
position measures, with the result that the
single market has already become a
reality. This single market also makes itself
felt in everyday life, especially when trav-
elling within the EU, where identity
checks at national borders were long since
discontinued.

The Treaty on European Union repre-
sented a step into a new economic and
social dimension for the EC. The introduc-
tion of the euro (Article 121(4) EU) as the
single European currency in 11 of the 15
Member States (Denmark Sweden and the
United Kingdom declined to participate,



whilst Greece is still trying to meet the
criteria for eligibility) on 1 January 1999
was another clear sign of the interpenetra-
tion of the Member States’ economies and
further strengthened the EU. As the only
legal currency within the EU, the euro
will, on 1 January 2002, replace the
national currencies in all general payment
transactions, thereby becoming the
currency of all EU citizens. The introduc-
tion of the concept of citizenship of the
Union (Article 17 ff. EC) further enhanced
the rights and interests of nationals of the
Member States within the EU. Citizens
enjoy the right to move freely within the
Union (Article 18 EC), the right to vote
and stand as a candidate in municipal
elections (Article 19 EC), entitlement to
protection by the diplomatic and consular
authorities of any Member State (Article
20 EQ), the right to petition the European
Parliament (Article 21 EC) and, in the
context of the general ban on discrimina-
tion, the right to be treated by all Member
States in the same way as they treat their
own nationals (Article 17(2) in conjunc-
tion with Article 12 EC). The unemploy-
ment situation in the EU, which has been
a source of concern for a number of years,
has meant that the need to devise an
employment strategy has become a
priority task. With this in mind, a separate
new Title relating to employment (Title
VI, Articles 125-130) was added to the
EC Treaty. This calls on the Member States
and the EC to develop a strategy for
employment and particularly to promote a
skilled, trained and adaptable workforce,
in addition to which labour markets
should be made adaptable to economic
change. Employment promotion is

regarded as a matter of common concern,
and requires Member States to coordinate
their national measures within the
Council. The EC will contribute to a high
level of employment by encouraging
cooperation between Member States and,
if necessary, complementing their action
while respecting their competences.

The EU Treaty also provides for new poli-
cies and forms of cooperation on foreign
and security policy, and on police and
judicial cooperation.

e THE POWERS OF THE EU

Neither the Treaties establishing the EC
nor the Treaty on European Union confer
on the Community and its institutions any
general power to take all measures neces-
sary to achieve the objectives of the
Treaty, but lay down in each chapter the
extent of the powers to act (principle of
specific conferment of powers). This
method has been chosen by the Member
States in order to ensure that the surrender
of their own powers can be more easily
monitored and controlled. The range of
matters covered by the specific confer-
ments of power varies according to the
nature of the tasks allotted to the EC and
EU.

In the EC, the scope of the powers is very
far-reaching. For instance, in the common
transport policy any appropriate provi-
sions may be enacted (Article 75(1) EC)
and in agricultural policy (Article 34(2)
EC) and in the sphere of freedom of move-
ment of workers (Article 40 EC) all neces-
sary measures may be taken. On the other




hand in competition law (Article 81 ff.
EC), culture and education (Articles 150
and 151 EC), public health and consumer
protection (Articles 152 and 153 EC) and
environment policy (Article 175 EC), the
scope for discretion on the part of the
Community and its institutions is limited
by narrowly defined conditions.

In addition to these special powers to act,
the Community Treaties also confer on the
institutions a power to act when this
proves necessary to attain one of the
objectives of the Treaty (Article 308 EC,
Article 203 Euratom, Article 95(1) ECSC —
subsidiary power to act). These articles do
not, however, confer on the institutions
any general power enabling them to carry
out tasks which lie outside the objectives
laid down in the Treaties, and the
subsidiarity principle further debars the
Community institutions from extending
their powers to the detriment of those of
the Member States. In practice, the possi-
bilities afforded by this power have been
used with increasing frequency since the
EC has, over time, been faced repeatedly
with new tasks that were not foreseen at
the time the founding Treaties were
concluded, and for which accordingly no
appropriate powers were conferred in the
Treaties. Examples are the protection of
the environment and of consumers, the
numerous research programmes
concluded since 1973 outside the Euro-
pean Atomic Energy Community, or the
establishment of a European Regional
Fund as a means of closing the gap
between the developed and underdevel-
oped regions of the Community. Now,
however, the Single European Act and the

EU Treaty specifically give the Community
jurisdiction in the abovementioned fields.
These specific provisions on the powers of
the EC have meant that the practical
importance of the subsidiary power to act
has very much declined.

Finally, there are further powers to take
such measures as are indispensable for the
effective and meaningful implementation
of powers that have already been
expressly conferred (implied powers).
These powers have acquired a special
significance in the conduct of external
relations. They enable the Community to
assume obligations towards non-member
countries or other international organisa-
tions in fields covered by the list of tasks
entrusted to the Community. An
outstanding example is provided by the
‘Kramer’ case decided by the Court of
Justice. This case concerned the Commu-
nity’s capacity to cooperate with interna-
tional organisations in fixing fishing quotas
and, where considered appropriate, to
assume obligations on the matter under
international law. Since there was no
specific provision laid down in the EC
Treaty, the Court inferred the necessary
external competence of the Community
from its internal competence for fisheries
policy under the common agricultural

policy.

But the exercise of these powers by the EC
is governed by the subsidiarity principle,
taken over from Roman Catholic social
doctrine, which has acquired virtually
constitutional status through being
embodied in the EC Treaty (Article 5).
There are two facets to it: the affirmative



statement that the EC must act where the
objectives to be pursued can be better
attained at Community level, which
enhances its powers; and the negative
statement that it must not act where objec-
tives can be satisfactorily attained by the
Member States acting individually, which
constrains them. What this means in prac-
tice is that all Community institutions, but
especially the Commission, must always
demonstrate that there is a real need for
Community rules and common action. To
paraphrase Montesquieu, when it is not
necessary for the Community to take
action, it is necessary that it should take
none. If the need for Community rules is
demonstrated, the next question that arises
concerns the intensity and the form that
they should take. The answer flows from
the principle of proportionality that has
entered Community law through the deci-
sions of the Court of Justice. It means that
the need for the specific legal instrument
must be thoroughly assessed to see
whether there is a less constraining means
of achieving the same result. The main
conclusion to be reached in general terms
is that framework legislation, minimum
standards and mutual recognition of the
Member States’ existing standards should
always be preferred to excessively
detailed Community rules. The applica-

tion of the subsidiarity principle was
further clarified in a Protocol annexed to
the Treaty of Amsterdam. The Protocol sets
out all the procedural and material
requirements deriving from the principle
of subsidiarity which have to be met by
the Community’s legal acts. Very specific
criteria for the application of this principle
now exist, and at the same time the
Community institutions’ task of monitoring
compliance with it has been made easier.

Under the second and third pillars of the
EU (common foreign and security policy,
and cooperation between police and judi-
cial authorities in criminal matters) the
powers of the Community institutions are
limited to encouraging and supporting
collaboration agreed on between the
Member States themselves in the Council.
There has been no transfer — either in
whole or in part — of powers from the
Member States to the Community institu-
tions; instead, the Member States remain
directly responsible for their joint foreign
and security policy and for cooperation
between their police and judicial authori-
ties in fighting crime. They have neverthe-
less also given undertakings to cooperate
further and pursue joint courses of action
at EU level while working within the
Community’s institutional framework.




e THE INSTITUTIONS OF THE EU

European Council
15 Heads of State or
Government and the
President of the
Commission
Council of the EU European Court of Justice
15 ministers 15 Judges
Committee of the European Parliament Economic and Social
Regions 626 members Committee
222 members 222 members
Court of Auditors European Commission
15 members 20 members
European European Investment
Central Bank Bank
Votes in _ Percentage Percentage Members of the
the Council of total votes of total population Commission
Min(i)sters
Germany 10 11.36 21.96 2
France 10 11.36 15.63 2
Italy 10 11.36 15.39 2
United Kingdom 10 11.36 15.75 2
Spain 8 9.09 10.53 2
Belgium 5 5.68 2.72 1
Greece 5 5.68 2.81 1
Netherlands 5 5.68 4.16 1
Portugal 5 5.68 2.66 1
Austria 4 4.54 2.16 1
Sweden 4 4.54 2.37 1
Denmark 3 3.41 1.41 1
Ireland 3 3.41 0.97 1
Finland 3 3.41 1.37 1
Luxembourg 2 2.27 0.11 1



The third question arising in connection
with the constitution of the European
Community is that of its organisation.
What are the institutions of the Commu-
nity? Since the Community exercises func-
tions normally reserved for States, does it
have a government, a parliament, admin-
istrative authorities and courts like those
with which we are familiar in the Member
States? Action on the tasks assigned to the
Community and the direction of the inte-
gration process was intentionally not left
to Member States or to international coop-
eration. The EC has an institutional system
that equips it to give new stimuli and
objectives to the unification of Europe and
to create a body of Community law that is
uniformly devised and applied in all the
Member States.

The main actors on the Community stage
are the European Council and the EC insti-
tutions — the European Parliament, the
Council of the EU, the European Commis-
sion, the European Court of Justice and the
Court of Auditors. There are also a number
of ancillary bodies: the European Central
Bank and the European Investment Bank,
and also the Economic and Social
Committee and the Committee of the
Regions. Of these institutions the Court of
Justice and Parliament, or ‘Assembly” as it
used to be called, were from the outset
common to the three Communities. This
was provided for in a Convention between
the original six Member States that was
signed in 1957 at the same time as the
Rome Treaties. The process of creating
common institutions was completed in
July 1967 by the Treaty establishing a
single Council and a single Commission of

the European Communities (the ‘Merger
Treaty’). Since then all three Communities
have had one and the same institutional
structure.

European Council (Article 4 EU)

The European Council grew out of the
Summit Conferences of Heads of State or
Government. At the Paris Summit in
December 1974 it was decided that meet-
ings should be held three times a year and
described as the European Council. In
1987, the Single European Act (Article 23)
formally incorporated the European
Council in the Community’s institutional
set-up. It is now a body of the European
Union (Article 4 EU).

The Heads of State or Government and the
President of the Commission meet at least
twice a year in this context. They are
accompanied by the Foreign Ministers and
a Member of the Commission (Article 4(2)
EV).

The function of the European Council is to
establish policy guidelines for European
integration in relation to both the EC and
the EU. In the Community context, it does
so by taking basic policy decisions and
issuing instructions and guidelines to the
Council or the Representatives of the
Member States meeting in the Council.
The European Council has in this way
directed work on economic and monetary
union, the European Monetary System,
direct elections to Parliament and a
number of accession applications.




European Parliament
(Articles 189-201 EC)

Under the Treaties, the European Parlia-
ment (EP) represents the peoples of the
Member States of the Community (Article
189(1) EC). It is an amalgamation of the
ECSC joint assembly, the EEC assembly
and the Euratom assembly, which were
combined to form an ‘Assembly’ under the
1957 convention on certain institutions
common to the European Communities
(first Merger Treaty). The name was not
officially changed to ‘European Parlia-
ment’ until the EC Treaty was amended by
the Treaty on European Union, although
this step merely reflected what was
already common usage dating back to the
Assembly’s own change of its name to
‘European Parliament’ in 1958.

e Composition and election

The EP is currently made up of 626 ‘repre-
sentatives of the peoples of the Member
States of the Community’. The number of
seats may not exceed 700.

Before 1979 these representatives were
selected from the membership of national
parliaments and delegated by them. The
direct general election of MEPs by the
peoples of the Member States was
provided for in the Treaties, but the first
direct elections were not held until June
1979, a number of earlier initiatives
having been fruitless. Elections are now
held every five years, which corresponds
to the length of a ‘legislative period’, but
there is still no uniform electoral proce-
dure as required by the Treaties. As in

1979, national systems continued to be
used in the most recent direct elections in
June 1999. The United Kingdom, for
example, retained its ‘first-past-the-post’
system for European elections until 1994
and only joined the other Member States
in 1999 elections in using proportional
representation.

The composition of Parliament is shown in
graphic form on page 34; this is the situa-
tion following the most recent elections in
1999.

The President, Vice-Presidents and
Quaestors make up the Bureau, which is
elected by Parliament for terms of two and
a half years. Another body, the Conference
of Presidents, also includes the chairmen
of the political groups and is responsible
for the organisation of Parliament’s work,
relations with the other EU institutions and
with non-Union institutions.

The allocation of a given number of seats
to each country means that, in purely
mathematical terms, Germany has one
MEP for every 808 000 citizens whereas
Luxembourg has one representative in
Parliament for about every 60 000 citi-
zens.

Now that it is directly elected, Parliament
enjoys democratic legitimacy and can
truly claim to represent the people of the
Community. But the mere existence of a
directly elected Parliament cannot satisfy
the fundamental requirement of a demo-
cratic constitution, which is that all public
authority must emanate from the people.
That does not only mean that the decision-



making process must be transparent and
the decision-making institutions represen-
tative; parliamentary control is required,
and Parliament must lend legitimacy to
the Community institutions involved in the
decision-making process. It is precisely in
this respect that the current organisation of
the Community leaves something to be
desired, despite the progress made over
recent years. It is therefore rightly
described as a still underdeveloped
democracy. The European Parliament
possesses only a few of the functions of a
true parliament in a parliamentary democ-
racy. Firstly, it does not elect a govern-
ment. This is simply because no govern-
ment in the normal sense exists at
Community level. Instead, the functions
analogous to government provided for in
the Treaties are performed by the Council
and the Commission, according to a form
of division of labour. Nevertheless, the EU
Treaty gave Parliament the power to influ-
ence appointments to the Commission
and the appointment of its President (‘right
of investiture’). However, Parliament has
no influence over the membership of the
Council. The Council is subject to parlia-
mentary control only in so far as each of
its members, as a national minister, is
answerable to the national parliament.

o Tasks

Parliament’s functions can be divided up
into three areas, as follows.

Decision-making functions. Parliament’s
role in the decision-making process was
considerably strengthened by the intro-
duction of two new legislative procedures,

namely the cooperation procedure (intro-
duced by the Single European Act in
1987; Article 252 EC) and the co-decision
procedure (introduced by the Treaty on
European Union in 1993; Article 251 EC),
both of which will be considered in
greater detail in the section on the
Community legislative process. These two
procedures enable Parliament to not only
put forward amendments to Community
legislation at various readings and, within
certain limits, get them accepted by the
Council, but also to act as a co-legislator
on an equal footing with the Council in
the context of the co-decision procedure.

Traditionally, Parliament has also played a
major role in the budgetary procedure. For
example, it has the final say on ‘non-
mandatory EC expenditure’, i.e. expendi-
ture not specifically provided for under
Community rules: the institutions” admin-
istrative expenses (especially the ‘opera-
tional expenditure’ on the structural
funds), research policy, energy policy,
transport policy or environmental protec-
tion. This expenditure accounts for almost
half the EC budget (46.3 % in 1999). It
also has a decisive influence on the way
the Community develops in that it is a
determining factor (among others) as
regards progress and consolidation of
fundamental Community policies (such as
social, regional, research, environmental
and transport policy) and is a basic pre-
requisite for new policy measures in the
fields of education or consumer protec-
tion, for example. Parliament may make
changes to the way in which this expendi-
ture is allocated and, within limits, may
increase its overall amount. This ensures
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that Parliament exerts a considerable
influence on how funds are earmarked for
Community policies financed by means of
non-mandatory expenditure. The other
half of the EC budget consists of ‘compul-
sory expenditure’, i.e. expenditure which
is mandatory under Community rules
(which basically means expenditure on
the common agricultural policy). Parlia-
ment may propose amendments relating
to this expenditure. Provided that the
overall ceiling is not exceeded, these
amendments are deemed accepted unless
the Council rejects them by a qualified
majority. Finally, Parliament is also enti-
tled to reject the entire budget, and is
responsible for granting formal discharge
for the Commission’s budget management
for the previous year.

Parliament has a right of assent to all
major international Treaties (Article 300(3)
EC) and to the accession Treaties
concluded with new Member States laying
down the conditions of admission (Article
49 EU). Parliament’s assent is also
required for the appointment of the Presi-
dent and members of the Commission,
any amendments to the Statute of the
European Central Bank, and also for the
decision on the standard procedure for
Parliamentary elections.

Advisory functions. Parliament exercises
advisory functions primarily through the
Treaty provisions requiring it to be
consulted by the Council and the
Commission (mandatory consultation) or
on the basis of optional consultation. Up
until the introduction of the cooperation
and co-decision procedures, this consulta-

tion ensured that Parliament was involved
in the only Community legislative proce-
dure existing at the time, namely the
proposal procedure. Before a decision was
passed by the Council, Parliament had to
or could give its views. Now that the
actual instances in which the proposal
procedure is used have, as we will see,
become less common, Parliament’s advi-
sory functions have tended to give way to
its decision-making functions, at least as
far as the formal legislative procedure is
concerned.

Supervisory functions. Parliament has
supervisory powers only over the
Commission. These are exercised mainly
through the fact that the Commission
must answer parliamentary questions,
defend its proposals before Parliament
and present it with an annual report on
the activities of the Communities for
debate. Parliament can, by a two-thirds
majority of its members, pass a motion of
censure and thereby compel the
Commission to resign as a body (Article
201 EC). Five motions of censure have so
far been tabled (most recently in January
1999), three of which were put to the
vote and rejected. Since the Treaty on
European Union came into being, this
motion of censure has increased in
importance in that, by virtue of the right
of investiture granted by the EU Treaty,
Parliament is involved in the appoint-
ment of the Commission which has been
the object of its criticisms. Since in prac-
tice the Council also answers parliamen-
tary questions, Parliament has the oppor-
tunity for direct political debate with the
two law-making institutions. The Treaty



on European Union substantially boosted
Parliament’s supervisory powers. It is
now also empowered to set up special
committees of inquiry to look specifi-
cally at alleged cases of infringement of
Community law or maladministration. A
committee of this kind was used, for
example, to look into the Commission’s
responsibility for the delay in responding
to ‘mad cow disease’ in the United
Kingdom, which represented a threat to
human life and health. Also written into
the Treaties is the right of any natural or
legal person to address petitions to
Parliament, which are then dealt with by
a standing committee on petitions.
Finally, Parliament has also made use of
its power to appoint an Ombudsman to
whom complaints about maladministra-
tion in the activities of Community insti-
tutions or bodies, with the exception of
the Court of Justice, can be referred. The
Ombudsman may conduct enquiries and
must inform the institution or body
concerned of such action, and must
submit to Parliament a report on the
outcome of the inquiries.

e Working procedures

The basic rules governing the workings of
Parliament are set out in its Rules of
Procedure.

The MEPs form political groups. Given
Parliament’s status as a Community insti-
tution, these are Community-wide party-
political groupings that cut across national
lines.

Parliament also has 17 standing commit-
tees. The members of the Commission or
their representatives must appear before
the relevant committee for their area of
responsibility in order to provide clarifica-
tion about Commission decisions, docu-
ments for the Council and the position
adopted by the Commission in the
Council. This gives the committees a
wide-ranging insight into the activities of
the Commission and, given that the details
of Commission meetings are not usually
made public, Parliament thus acquires full
access even to what is sometimes confi-
dential information. The committees are
thus able to monitor the Commission
effectively. They are also responsible for
preparing Parliament’s opinions on
proposals from the Commission, Parlia-
ment’s proposed amendments to any
‘common position” drawn up by the
Council, and Parliament’s resolutions
drawn up on its own initiative. With this in
mind, the Committees regularly consult
independent experts or representatives of
the organisations or economic sectors
concerned.

Parliament holds its week-long plenary
sessions in Strasbourg once every month,
except in August. Additional sessions may
also be held, particularly in connection
with the budget. Shorter emergency
sessions (lasting one or two days) may be
held in Brussels to deal with current major
issues, enabling Parliament to set out its
position on matters of importance (such as
Community affairs, international affairs,
violations of human rights, etc.). All
plenary sessions are open to the public.




e Decision-making

An absolute majority of the votes cast is
usually sufficient for a decision to be taken.
As Parliament increases in importance,
however, the Treaty imposes ever stricter
requirements as regards MEPs’ attendance.
The Treaty now provides for a whole range
of decisions which may only be adopted if
supported by an absolute majority of all
Members of Parliament. Following the
increase in the number of MEPs to 626, this
majority will in future be 314 votes. Finally,
any motion of censure against the Commis-
sion must not only be backed by a majority
of MEPs but also requires two-thirds of the
votes cast to be in favour.

e Seat

The Edinburgh European Council agreed
that Parliament’s seat was to be in Stras-
bourg and thus ended the provisional
status of an arrangement that had been in
place for 30 years. It had become estab-
lished practice for plenary sessions to be
held in Strasbourg and Brussels, meetings
of the political groups and committees to
be held in Brussels during weeks when
Parliament was not sitting, and for Parlia-
ment’s Secretariat-General to be based in
Luxembourg. The decision on the location
of the seats of the institutions taken at the
Edinburgh European Council confirmed
the validity of these arrangements subject
to the proviso that the 12 periods of
monthly plenary sessions should be held
in Strasbourg. However, there is still a
tendency within Parliament for an
increasing number of plenary meetings to
be held in Brussels, and it is therefore not

absolutely certain that Strasbourg will
necessarily be the venue for all 12
sessions each year. Indeed, the decision
taken at the Edinburgh European Council
in principle allows sessions to be held at
locations other than Strasbourg, i.e.
primarily in Brussels.

Council of the European Union
(Articles 202-210 EC)

e Composition and Presidency

The Council is made up of representatives
of the governments of the Member States.
All 15 Member States send one or more
representatives — as a rule, though not
necessarily, the departmental or junior
minister responsible for the matters under
consideration. It is important that these
representatives are empowered to act with
binding effect on their governments. The
very fact that governments may be repre-
sented in various way obviously means
that there are no permanent members of
the Council; instead, the representatives
sitting in the Council vary according to the
subject under discussion. The Council of
Foreign Ministers, which normally meets
once a month, functions as a ‘General
Affairs Council’ to deal with general policy
questions. In addition, the various Coun-
cils of Ministers meet around 80 times a
year to deal with matters in their respec-
tive areas of competence, which are
referred to in the names by which they are
known: Ecofin Council (Council of
Economics and Finance Ministers),
Council of Agriculture Ministers, Council
of Transport Ministers, Council of Minis-



COMPOSITION OF THE COUNCIL
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ters for Social Affairs, Council of Environ-
ment Ministers, etc.

The Presidency of the Council is held in
turn by each Member State for six months.
The order in which the office of President
is held is decided unanimously by the
Council on the basis of the principle that
large and small Member States should
alternate. The Presidency changes hands
on 1 January and 1 July each year. In
1999, it was first of all held by Germany,
which was succeeded by Finland. In
2000, it is the turn of Portugal and France.
Given this fairly rapid ‘turnover’, a
modicum of continuity is ensured by the
‘troika’ consisting of the previous, current
and next incumbents. The Presidency is
mainly responsible for overall coordina-
tion of the work of the Council and the
committees providing it with input. It is
also important in political terms in that the
Member State holding the EU Presidency
enjoys an enhanced role on the world
stage, and small Member States in partic-
ular are thus given an opportunity to rub
shoulders with the ‘major players’ and
make their mark in European politics.

The seat of the Council is in Brussels.
o Tasks

In the EC and Euratom, the Council’s main
task is to lay down and implement legisla-
tion (Article 202 EC). With regard to the
ECSC, on the other hand, it is an
endorsing body that has to deal with a
few, especially important, decisions. The
Council is also responsible for ensuring
coordination of the economic policies of

the Member States (Article 202 EC). Action
in this field may take the form of non-
binding resolutions or legally binding
decisions. The Council’s powers in this
area were considerably strengthened and
their scope broadened as a result of moves
towards the creation of a European
economic and monetary union as
provided for in the EU Treaty. For
example, the Council’s powers to enforce
its ‘broad guidelines of economic policies’
were enhanced in that a procedure was
introduced under which it may make
recommendations to any Member State
whose economic policies are inconsistent
with those guidelines (Article 99(4) EC).
The Council may also issue ‘warnings’ and
even impose ‘sanctions’ (Article 104(9)
and (11) EC). It also establishes the draft
budget on the basis of the preliminary
draft from the Commission (Article 272(3)
EC), issues a recommendation to Parlia-
ment on giving discharge to the Commis-
sion in respect of the implementation of
the budget (Article 276(1) EC), and is
responsible for appointing the members of
the Court of Auditors, the Economic and
Social Committee and the Committee of
the Regions. In addition, the Council is the
supreme administrative authority for all
officials and servants of the EC, and is
responsible for concluding agreements
between the Community and non-member
countries or international organisations
(Articles 300 and 310 EC).

e Working procedures

The Council’s working procedures are set
out in detail in its rules of procedure. In



practice, the Council’s activities are basi-
cally made up of three stages, as follows.

1. Preparation for Council meetings

Preparatory work for Council meetings is
carried out by two permanent bodies
within its organisational structure: the
Permanent Representatives Committee
and the General Secretariat.

The Permanent Representatives
Committee, which is referred to as
Coreper, a contraction of its French title
Comité des représentants permanents,
prepares the ground for the Council’s work
and performs the tasks assigned to it by
the Council. To enable it to carry out these
tasks, it is divided up into Coreper |
(comprising the Deputy Permanent Repre-
sentatives and primarily responsible for
preparatory work on more technical
matters dealt with by the various Councils)
and Coreper Il (comprising the Permanent
Representatives themselves and basically
responsible for all policy matters). Agricul-
ture is the one area not subject to this divi-
sion of tasks; a Special Committee for
Agriculture (also known by its French
abbreviation CSA — Comité spécial de
I’agriculture) was set up in 1960 and
assumed Coreper’s tasks on agricultural
matters.

Preparations for Council meetings by
Coreper and the CSA are of two kinds:
firstly, efforts are made to reach agreement
at committee level, in connection with
which the committees can draw on the
assistance of around 100 permanent
sector-specific working groups within the

Council. They may also call on the
services of ad hoc groups which are
assigned to deal with a particular problem
within a specified period. Secondly,
preparatory work must ensure that the
issues to be discussed and decided on at
Council meetings have been worked out
in advance, and that the Council members
are properly briefed. These dual
approaches are reflected in the agenda of
meetings: issues on which it was possible
to reach agreement are referred to as ‘A
items’ and those questions which are
undecided and need to be discussed
further are known as ‘B items’ (see below).

The General Secretariat provides adminis-
trative assistance to the Council (and also
Coreper and the CSA). In particular, it
handles the technical side of preparations
for meetings of the Council, is in charge of
providing interpretation facilities (the
representatives of the Member States
speak in their own languages), ensures
that any required translations are
provided, provides legal advice to the
Council and the committees, and adminis-
ters the Councils’s budget.

2. Meetings of the Council

Meetings of the Council are convened by
its President (the representative of the
Member State holding the Presidency of
the Council) on his own initiative, at the
request of one of its members, or at the
request of the Commission. The President
draws up a provisional agenda for each
meeting, consisting of a Part A and a Part
B. Part A contains all items on which
agreement has been reached in Coreper or




the CSA and which can be adopted
without further debate. Part B contains
those items with outstanding issues and
differences of opinion which need further
debate by the Council members them-
selves. It is possible that, in the course of a
meeting, an A item turns into a B item if a
Council member or the Commission
presses for a discussion when the A item is
in the process of being adopted. The item
concerned is then removed from the
agenda and appears as a B item at a
subsequent meeting.

The Council only discusses and reaches
decisions on documents and drafts which
are available in all 11 official languages. If
a matter is urgent, this rule may be
dispensed with by unanimous agreement.
This also applies to proposals for amend-
ments tabled and discussed in the course
of a meeting.

Apart from the meetings at which the Pres-
idency presents its six-monthly work
programme and the Commission its
annual work programme, Council meet-
ings are not open to the public.

It is in the Council that the individual
interests of the Member States and the
overall Community interest are balanced.
Even though the Member States defend
their interests in the Council, its members
are at the same time obliged to take into
account the objectives and needs of the
Community as a whole. The Council is a
Community institution and not an inter-
governmental conference. Consequently it
is not the lowest common denominator
between the Member States that is sought

in the Council’s deliberations, but rather
an optimum balance between the
Community’s and the Member States’
interests.

3. Decision-making

Under the Community Treaties, majority
voting in the Council is the rule. Unless
otherwise specified, a simple majority is
sufficient, and each member of the
Council has one vote. Normally, however,
the Treaties provide for ‘other arrange-
ments’, namely qualified majority voting,
whereby votes are weighted so that larger
Member States have a greater influence.

The importance of majority voting lies not
so much in the fact that it prevents small
States from blocking important decisions,
as such States could normally be brought
into line by political pressure. What the
majority principle actually does is to make
it possible to outvote large Member States
that would withstand political pressure. In
what has become known as the ‘loannina
Compromise’, however, a safety-net was
introduced for the benefit of the ‘large’
Member States in the event of small
majorities in a Council in which the
number of ‘small” Member States will
probably increase in the future. If Council
members accounting for 23 to 25 votes
state that they will oppose a decision
adopted by a qualified majority, the
Council must, within an appropriate
period, do everything in its power to find a
satisfactory solution which can be
approved with at least 65 votes in favour.
In addition, the Luxembourg Agreement
remains a major political factor, at least as



THE COUNCIL: WEIGHTING OF VOTES

10 Germany

10 France

10 Italy

10 United Kingdom
8 Spain

5 Belgium

5 Greece

5 Netherlands

Portugal
Austria
Sweden
Denmark
Ireland
Finland
Luxembourg

N W wwdh b~ O

Qualified majority: 62/87

far as voting practice is concerned. It
grants the right to veto a Community
measure in cases where a Member State
considers that its vital national interests
are at stake. This was used to solve a crisis
which arose in 1965 when France, afraid
that its national interests in the financing
of the common agricultural policy were
threatened, blocked decision-making in
the Council for over six months by a
‘policy of the empty chair’.

In the case of decisions to be taken in
especially sensitive political areas, the
Treaties require unanimity, which means
that all members of the Council must be
present or represented by other members.
The adoption of a decision cannot be
blocked by means of abstentions.
Unanimity is required for decisions on
taxes, the free movement of workers, or
the rights and obligations of employees.




European Commission
(Articles 211-219 EC)

e Composition (Articles 213 and 214 EC)

Since the accession of Austria, Finland
and Sweden on 1 January 1995, the
Commission has consisted of 20 members
(two members each from Germany,
France, the United Kingdom, Italy and
Spain, and one from each of the other
Member States). The number of members
may be changed by a unanimous decision
of the Council.

The Commission is headed by a President
who is assisted by two Vice-Presidents.
The Treaty of Amsterdam considerably
strengthened the President’s position
within the Commission. He is no longer

‘first among equals’ and enjoys a promi-
nent position in that the Commission must
work ‘under the political guidance’ of its
President (Article 219(1) EC). The Presi-
dent thus has a ‘power to provide guid-
ance’, which is reflected in his organisa-
tional responsibilities, his right to take part
in the selection of the other members of
the Commission, and his membership of
the European Council.

The members of the Commission are
appointed ‘by common accord’ of the
governments of the Member States for a
renewable term of five years. Here the
investiture procedure provided for in the
EU Treaty comes into play, whereby the
governments of the Member States must
seek Parliament’s approval of any person
they are envisaging appointing as

COMPOSITION OF THE EUROPEAN COMMISSION

20 Members
including
1 President
2 Vice-Presidents

1 Belgium 1 Luxembourg
1 Denmark 1 Netherlands
2 Germany 1 Austria
1 Greece 1 Portugal
2 Spain 1 Finland
2 France 1 Sweden
1 Ireland 2 United Kingdom
2 Italy

Responsibilities

Initiatives for the

Community policy of Community law

Monitoring observance Administering and
further development of and proper application  implementing

Representing the
Community in
international
organisations

Community legislation



Commission President (Article 214(2) EC).
In agreement with the President-designate
they then designate the other members of
the Commission. The President and
members of the Commission are then
subject as a body to a vote of approval by
Parliament. Once Parliament has given its
approval, they are then appointed by the
governments of the Member States.
Members of the Commission can serve
more than one term of office.

The members of the Commission must be
chosen ‘on the grounds of their general
competence’ and be ‘completely indepen-
dent in the performance of their duties’
(Article 213(2) EC). They may neither seek
nor take instructions from any govern-
ment.

The seat of the European Commission is in
Brussels.

e Tasks

The Commission is first of all the ‘driving
force’” behind Community policy. It is the
starting point for every Community action,
as it is the Commission that has to present
proposals and drafts for Community legis-
lation to the Council (this is termed the
Commission’s right of initiative). The
Commission is not free to choose its own
activities. It is obliged to act if the
Community interest so requires. The
Council (Article 208 EC) and Parliament
(Article 197(2) EC) may also ask the
Commission to draw up a proposal. Under
the ECSC Treaty, however, the Commis-
sion also has law-making powers. In
certain circumstances these are subject to

the assent of the Council, which enables it
to overrule Commission measures. Under
the EC Treaty and the Euratom Treaty, the
Commission has primary powers to
initiate legislation in certain areas (such as
the EC budget, the Structural Funds,
measures to tackle tax discrimination, the
provision of funding, and safeguard
clauses). Much more extensive, however,
are the powers for the implementation of
Community rules conferred on the
Commission by the Council (Article 202,
third indent, EC).

The Commission is also the ‘guardian of
the Community Treaties’. It monitors the
Member States’ application and imple-
mentation of primary and secondary
Community legislation, institutes infringe-
ment proceedings in the event of any
violation of Community law (Article 226
EC) and, if necessary, refers the matter to
the Court of Justice. The Commission also
intervenes if Community law is infringed
by any natural or legal person and
imposes heavy penalties. Over the last few
years, efforts to prevent abuse of Commu-
nity rules have become a major part of the
Commission’s work.

Closely connected with the role of
guardian is the task of representing the
Community’s interests. As a matter of prin-
ciple, the Commission may serve no inter-
ests other than those of the Community. It
must constantly endeavour, in what often
prove to be difficult negotiations within
the Council, to make the Community
interest prevail and seek compromise
solutions that take account of that interest.
In so doing, it also plays the role of medi-




ator between the Member States, a role for
which, by virtue of its neutrality, it is
particularly suited and qualified.

Lastly, the Commission is — albeit to a
limited extent — an executive body. This
is especially true in the field of competi-
tion law where the Commission acts as a
normal administrative authority, checking
facts, granting approval or issuing bans
and, if necessary, imposing penalties. The
Commission’s powers in relation to the
Structural Funds and the EC budget are
similarly wide-ranging. As a rule,
however, it is the Member States them-
selves that have to ensure that Community
rules are applied in individual cases. This
solution, chosen by the Treaties, has the
advantage that citizens are brought closer
to what is still to many of them the

‘foreign’ reality of the European system
through the workings, and in the familiar
form, of their own national system.

The Commission represents the Commu-
nity in international organisations and is in
charge of the day-to-day running of
Community diplomatic missions outside
and within the EU. On the basis of powers
conferred on it by the Council, the
Commission is responsible for negotiating
agreements with international organisa-
tions and non-member countries,
including accession treaties with applicant
States. The Commission represents the
Community in the courts of the Member
States and — possibly together with the
Council — before the European Court of
Justice.
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European Court of Justice and Court
of First Instance
(Articles 220-245 EC)

A system will endure only if its rules are
supervised by an independent authority.
What is more, in a community of States
the common rules — if they were subject

to control by the national courts — would
be interpreted and applied differently from
one State to another. The uniform applica-
tion of Community law in all Member
States would thus be jeopardised. These
considerations led to the establishment of
a Community Court of Justice as soon as
the ECSC was created.

COMPOSITION OF THE EUROPEAN COURT OF JUSTICE

Governments of the
Member States appoint the
15 Judges
and
8 (9) Advocates-General
by common accord for
a term of six years

Types of proceeding

Actions for failure to fulfil

obligations under the Treaties:

Actions for annulment

and actions on grounds

Cases referred from national

courts for preliminary rulings

of failure to act

Commission v Member State

brought by a Community

to clarify the meaning and
scope of Community law
(Article 234)

(Article 226); institution or a Member State in
Member State v Member State  connection with an illegal act
(Art. 227) or failure to act

(Articles 230 and 232)



The Court of Justice currently consists of
15 Judges and 8 (9) Advocates General
who are appointed ‘by common accord of
the governments of the Member States’ for
a renewable term of six years. Each
Member State sends one Judge. In order to
ensure a degree of continuity, partial
replacement of half the Judges and Advo-
cates General takes take place every three
years at the beginning of the judicial year
on 6 October.

The Court is assisted by eight Advocates
General whose term of office corresponds
to that of the Judges; they enjoy judicial
independence. Four of the eight Advo-
cates General are always from the ‘large’
Member States (Germany, France, Italy
and the United Kingdom) and the
remaining four come from the remaining
Member States on an alternating basis.
The office of the ninth Advocate General
was only created for the period from 1
January 1995 to 6 October 2000. This was
because the accession of Austria, Sweden
and Finland led to there being an odd
number of Judges (15), which in turn
meant that the additional Judge required
when there were 12 Member States could
no longer be retained. For this reason, the
second ltalian Judge, who had only been
appointed as the 13th Judge in October
1994 for a term of six years, was made an
Advocate General. The office of Advocate
General is clearly based on that of the
Commissaire du Gouvernement in the
Council of State (Conseil d’Etat) and
administrative courts in France. It was
introduced in the Court to counterbalance
the ‘single-tier’ nature of court proceed-
ings, i.e. the absence of any appeal proce-

dures. the task of the Advocates General is
to submit ‘opinions’ to the Court in the
form of (non-binding) proposals for a
Court decision based on a fully indepen-
dent and non-partisan survey of the ques-
tions of law raised in the case concerned.
The opinions are an integral part of the
oral procedure (Article 59(1) and (2) of the
rules of procedure of the Court of Justice)
and are published together with the judg-
ment in the Court reports. Advocates
General can only influence judgment
through the strength of the arguments in
their opinions; they are not involved in
any deliberations or voting on the judg-
ment.

e Selection of Judges and Advocates
General

The Judges and Advocates General are
chosen from persons whose independence
is beyond doubt, and who possess the
qualifications required for appointment to
the highest judicial offices in their respec-
tive countries or who are legal experts of
recognised competence (Article 223(2)
EC). This means that Judges, public offi-
cials, politicians, lawyers or university
lecturers from Member States may be
appointed. The variety of professional
backgrounds and experience is beneficial
to the Court in that it helps to provide as
comprehensive an assessment as possible
of both the theoretical and practical
aspects of the facts and points of law that
have to be considered. In all Member
States, the choice of who should be
proposed by the government for appoint-
ment as a Judge or Advocate General, and
the procedure by which this is done, is a







matter for the executive. The procedures
differ greatly and range from the not-very-
transparent to the totally impenetrable.

e Procedure

When a case has been referred to the
Court, the President appoints a Judge
Rapporteur who, until a final judgment is
issued, is responsible for taking the neces-
sary decisions and proposing solutions in
the course of the proceedings. This
includes the proposal as to the formation
in which the Court should hear the case
and give judgment. The Court sits in the
following possible formations: the full
Court (15 Judges), the ‘small plenum’ (11
Judges), two chambers of 7 Judges (of
which only 5 pass judgment)s and 4
chambers of 3 or 4 Judges (of which only
3 pass judgment).

Apart from the cases which, if a Member
State or Community institution so
requests, must be heard by the full Court,
the decision on which chamber will hear
a case is taken when the written proce-
dure is completed and the report of the
Judge-Rapporteur and the views of the
Advocate General have been considered.
This decision is taken in accordance with
internal rules laying down certain criteria,
among which the legal complexity, the
existence of firmly established precedents,
and the financial implications of proceed-
ings are of crucial importance. A case may
be referred back to the plenary Court at
any time — even during or following
deliberations on judgment. If this happens,
however, the oral procedure is reopened
before the full Court.

o Tasks

The European Court of Justice is the
highest and at the same time the sole judi-
cial authority in matters of Community
law. In general terms, its task is to ‘ensure
that in the interpretation of (the) Treaty the
law is observed’ (Article 220 EC).

This general description of responsibilities
encompasses three main areas:

1. monitoring the application of Commu-
nity law, both by the Community insti-
tutions when implementing the Treaties,
and by the Member States and individ-
uals in relation to their obligations
under Community law;

2. interpretation of Community law;
3. further shaping of Community law.

In carrying out these tasks, the Court’s
work involves both legal advice and adju-
dication. Legal advice is provided in the
form of binding opinions on agreements
which the EU wishes to conclude with
non-member countries or international
organisations. Its function as a body for
the administration of justice is much more
important, however. In exercising that
function, it operates in matters that in the
Member States would be assigned to
different types of court, depending on the
national system. The Court of Justice acts
as a constitutional court when disputes
between Community institutions are
before it or legislative instruments are up
for review for legality; as an administrative
court when reviewing the administrative




acts of the Commission or of national
authorities applying Community legisla-
tion; as a labour court or industrial
tribunal when dealing with freedom of
movement, social security and equal
opportunities; as a fiscal court when
dealing with matters concerning the
validity and interpretation of directives in
the fields of taxation and customs law; as
a criminal court when reviewing Commis-
sion decisions imposing fines; and as a
civil court when hearing claims for
damages or interpreting the Brussels
convention on the enforcement of judg-
ments in civil and commercial matters.

Like all courts, the European Court of
Justice is overburdened. The number of
cases referred to it has increased steadily
and will continue to grow, given the
potential for disputes that has been
created by the huge number of directives
which have been adopted in the context
of the single market and transposed into
national law in the Member States. The
signs are already there that the Treaty on
European Union has raised further ques-
tions which will ultimately have to be
settled by the Court. This is why, in 1988,
a Court of First Instance (CFI) was estab-
lished under the Single European Act to
take the pressure off the Court of Justice.

COMPOSITION OF THE COURT OF FIRST INSTANCE

Governments of the Member States appoint the
15 Judges
by common accord for a term of six years

Types of proceeding

Actions for annulment and
complaints of failure to act
filed by natural and legal
persons on the grounds of
illegality or absence of
Community legal acts
(Articles 230 and 232)

Actions for damages
on the grounds of contractual or
non-contractual liability
(Articles 235 and
288(1) and (2))

Actions by Community staff
(Article 236)



The CFl is not a new Community institution but
rather a constituent component of the Court of
Justice. Nevertheless, it is an autonomous body
separate from the Court of Justice in organisa-
tional terms. It has its own registry and rules of
procedure. Cases handled by the CFl are identi-
fied by means of a ‘T’ ( for tribunal), whilst those
referred to the Court of Justice are coded with a
‘C'(for court) (e.g. C-1/99).

The CFI consists of 15 members whose qualifica-
tions, appointment and legal status are subject to
the same requirements and conditions as Judges
at the Court of Justice. Although their main func-
tion is to sit as ‘Judges’, they may also be
appointed as ‘advocates general’ on an ad hoc
basis in cases before the full Court, or in cases
before one of the chambers if the facts of the case
or its legal complexity require this. This facility
has been used very sparingly up to now.

The CFI may sit as a full Court (15 Judges) or in
five chambers of 5 Judges or five chambers of 3
Judges. Cases are heard by the full Court only in
exceptional circumstances; it is usually the cham-
bers which hear cases and give judgment.

Although the CFl was originally responsible for
only a limited range of cases, a review of its
responsibilities carried out in 1993 means that it
is now the court of first instance for all direct
actions against Community legal acts brought by
natural and legal persons, albeit subject to the
legal supervision of the Court of Justice.

Court of Auditors
(Articles 246-248 EC)

The European Court of Auditors was set up by
the Treaty of 22 July 1975 and began work in
Luxembourg in 1977. It consists of 15

Members, corresponding to the present
number of Member States; they are appointed
for six years by the Council following consul-
tation with the European Parliament.

The Court of Auditors’ task is to examine
whether all revenue has been received and all
expenditure incurred in a lawful and regular
manner and whether financial management
has been sound. Unlike the courts of auditors
or similar bodies in the Member States, it has
no jurisdiction to enforce its control measures
or to investigate suspicions of irregularity
arising from its investigations. However, it is
wholly autonomous in its decisions regarding
what it examines and how. It can, for
instance, examine whether the use made of
Community financial support by private indi-
viduals is in compliance with Community
law.

The chief weapon in armoury of the Court of
Auditors is the fact that it can publicise its
findings. The results of its investigations are
summarised in an annual report at the end of
each financial year, which is published in the
Official Journal of the European Communities
and thus brought to public attention. It may
also make special reports on specific areas of
financial management, and these are also
published.

Other institutions

Economic and Social Committee
(Articles 257-262 EC)

The purpose of the Economic and Social
Committee (ESC) is to give the various
economic and social groups (especially
employers and employees, farmers,




carriers, businessmen, craftsmen, the
professions and managers of small and
medium-sized businesses) representation
in a Community institution. It also
provides a forum for consumers, environ-
mental groups and associations.

The ESC is made up of 222 members
(advisors), drawn from representative
organisations in the individual Member
States, who are appointed by the Council
(following an opinion from the Commis-
sion) for four years.

The allocation of seats is:

Belgium 12
Denmark 9
Germany 24
Greece 12
Spain 21
France 24
Ireland 9
Italy 24
Luxembourg 6
Netherlands 12
Austria 12
Portugal 12
Finland 9
Sweden 12
United Kingdom 24

The members are divided up into three
groups (employers, workers and ‘various
interests’). Opinions to be adopted at
plenary sessions are drawn up by ‘study
groups’ consisting of ESC members (in
which their alternates may also participate
as experts). The ESC also works closely
with the committees of the European
Parliament.

The ESC, which was established under the
Treaty, must in certain circumstances be
consulted by the Council acting on a
proposal from the Commission. It also
issues opinions on its own initiative. These
opinions represent a synthesis of some-
times very divergent viewpoints and are
very useful for the Commission and the
Council because they show what changes
the groups directly affected by a proposal
would like to see. The ESC’s own-initiative
opinions have on a number of occasions
had considerable political implications,
one example being that of 22 February
1989 on basic social rights in the Commu-
nity, which provided the basis for the
‘Social Charter’ proposed by the Commis-
sion (and adopted by 11 of the Member
States).

Committee of the Regions
(Articles 263-265 EC)

A new advisory body was set up alongside
the ESC by the EU Treaty: the Committee
of the Regions (COR). Like the ESC, it is
not strictly a Community institution, as its
function is purely advisory and it has no
power to produce legally binding deci-
sions in the same way as the fully fledged
institutions (Council, Parliament, Commis-
sion, Court of Justice, Court of Auditors).

Like the ESC, the Committee of the
Regions consists of 222 representatives of
regional and local authorities in the
Member States. Seats are allocated to the
Member States using the same weighting
as for the ESC. The members are
appointed by the Council for four years
acting unanimously on proposals from the



respective Member States (and following
an opinion from the Commission).

There are a number of areas in which
consultation by the Council or the
Commission, is required (‘mandatory
consultation’): education; culture; public
health; trans-European networks; trans-
port, telecommunications and energy
infrastructure; economic and social cohe-
sion; employment policy; and social legis-
lation. The Council also consults the
Committee regularly, but without any legal
obligation, in connection with various
draft legislation (‘non-mandatory consulta-
tion’).

European Investment Bank
(Articles 266-267 EC)

As financing agency for a ‘balanced and
steady development’ of the common
market, the Community has at its disposal
the European Investment Bank, which
provides loans and guarantees in all
economic sectors, especially to promote
the development of less-developed
regions, to modernise or convert undertak-
ings or create new jobs and to assist
projects of common interest to several
Member States.

European Central Bank
(Articles 105-115 EC)

The European Central Bank (ECB) is at the
heart of economic and monetary union
(EMU). Its task is to maintain the stability
of the European currency, the euro, and
control the amount of currency in circula-
tion (Article 106 EC).

In order to carry out its task, the ECB’s
independence is guaranteed by numerous
legal provisions. When exercising their
powers or carrying out their tasks and
duties, neither the ECB, nor a national
central bank, may take instructions from
Community institutions, governments of
Member States or any other body. The
Community institutions and the Member
States” governments will not seek to influ-
ence the ECB (Article 108 EC).

The ECB consists of a Governing Council
and an Executive Board. The Governing
Council comprises the governors of the
national central banks and the members of
the Executive Board of the ECB. The Exec-
utive Board, which is made up of the Pres-
ident, the Vice President and four other
members, is effectively in charge of
running the ECB. Its President and
members are appointed from among
persons of recognised standing and expe-
rience in monetary or banking matters by
common accord of the governments of the
Member States, on a recommendation
from the Council after it has consulted the
European Parliament. Their term of office
is eight years which, in the interests of
ensuring the independence of the Execu-
tive Board members, is not renewable
(Article 112 EQ).

The European System of Central Banks
(ESCB) is composed of the ECB and of the
central banks of the Member States
(Article 107 EC). It has the task of defining
and implementing the monetary policy of
the Community, and has the exclusive
right to authorise the issue of banknotes
and coins within the Community. It also




holds and manages the official foreign
reserves of the Member States and

promotes the smooth operation of
payments systems (Article 105(2) EC).



THE COMMUNITY LEGAL ORDER

he constitution of the EU described

above, and particularly the funda-
mental values it embodies, can be brought
to life and given substance only through
Community law. This makes the EU a
legal reality in two different senses: it is
created by law and it is a community
based on law.

e THE EU AS A CREATION
OF LAW AND A COMMUNITY
BASED ON LAW

The European Union is an entirely new
creation which is distinguished from
earlier efforts to unite Europe in that it
works, not by means of force or domina-
tion, but simply by means of law. Law is
intended to succeed where ‘blood and
iron” have for centuries failed. For only
unity based on a freely made decision can
be expected to last: unity founded on
fundamental values such as freedom and
equality, and protected and translated into
reality by law. That is the insight under-
lying the Treaties that created the Euro-
pean Communities and the European
Union.

The EU is not merely a creation of law; it
also pursues its objectives purely by
means of law. It is a Community based on
law. The common economic and social
life of the peoples of the Member States is
governed not by the threat of force but by
the law of the Community. This is the

basis of the institutional system. It lays
down the procedure for decision-making
by the Community institutions and regu-
lates their relationship to each other. It
provides the institutions with the means —
in the shape of regulations, general ECSC
decisions, directives, ECSC recommenda-
tions and individual decisions — of
enacting legal instruments binding on the
Member States and their citizens. Thus the
individual himself becomes a main focus
of the Community. Its legal order directly
affects his daily life to an ever-increasing
extent. It accords him rights and imposes
duties on him, so that as a citizen both of
his State and of the Community he is
governed by a hierarchy of legal orders —
a phenomenon familiar from federal
constitutions. Like any legal order, that of
the Community provides a self-contained
system of legal protection for the purpose
of recourse to and the enforcement of
Community law. Community law also
defines the relationship between the
Community and the Member States. The
Member States must take all appropriate
measures to ensure fulfilment of the obli-
gations arising from the Treaties or
resulting from action taken by the institu-
tions of the Community. They must facili-
tate the achievement of the Community’s
tasks and abstain from any measure that
could jeopardise the attainment of the
objectives of the Treaties. The Member
States are answerable to the citizens of the
EU for any harm caused by violations of
Community law.




e THE LEGAL SOURCES OF
COMMUNITY LAW

The term ‘legal source’ is ambiguous: in its
original meaning, it refers to the reason for
the emergence of a legal provision, i.e. the
motivation behind the creation of a legal
construct. According to this definition, the
‘legal source’ of Community law is the will
to preserve peace and create a better
Europe through closer economic ties —
the two cornerstones of the EC. In legal
parlance, on the other hand, ‘legal source’
refers to the origin and embodiment of the
law.

Sources of Community law

1. Primary legislation:
— Treaties establishing the
Communities
— General principles of law

2. The EC’s international agreements

3. Secondary legislation:
— (Implementing) regulations
— Directives/ECSC recommendations
— General and individual decisions

4. General principles of
administrative law

5. Conventions between
the Member States

The founding Treaties as the primary
source of Community law

The first source of Community law in this
sense is the three Treaties, with the various
annexes and protocols attached to them,
and later additions and amendments, i.e.
the founding legal acts of the EC and EU.
The founding Treaties and instruments
amending and supplementing them —
chiefly the Single European Act, the
various accession treaties and the Treaties
on European Union — contain the basic
provisions on the EC’s objectives, organi-
sation and modus operandi, and the bulk
of its economic law. They thus set the
constitutional framework for the life of the
EC, which is then fleshed out in the
Community interest by legislative and
administrative action by the Community
institutions. The Treaties, being legal
instruments created directly by the
Member States, are known in legal circles
as primary legislation.

The Community legal instruments as
the secondary source of Community
law

Law made by the Community institutions
in exercising the powers conferred on
them by the Treaties is referred to as
secondary legislation, the second great
source of Community law.

It consists primarily of the legal acts listed
and defined in Article 249 of the EC
Treaty, Article 161 of the Euratom Treaty
and Article 14 of the ECSC Treaty. As
binding legal acts, these include both



general and abstract legal provisions on
the one hand and specific, individual
measures on the other. They also provide
for the Community institutions to issue
non-binding statements.

These lists are not exhaustive, however.
Secondary legislation also encompasses
other legal acts which do not fit into cate-
gories. Foremost among these are legal
acts regulating the internal workings of the
Community or its institutions, such as
agreements or arrangements between
Community institutions or bodies, or
internal rules of procedure. The prepara-
tion and public announcement of
Community action programmes should
also be mentioned here. There are consid-
erable differences between legal acts
under secondary Community legislation in
terms of the procedures involved, their
legal effect and those to whom they are
addressed; these differences will be dealt
with in more detail in the section on the
Community’s range of tools.

The creation of secondary Community
legislation is a gradual process. The emer-
gence of secondary legislation lends
vitality to the Community’s ‘constitution’
deriving from primary legislation, and
progressively generates and enhances the
European legal order.

International agreements

A third source of Community law has to
do with the EC’s role at international level.
As one of the focal points of the world,
Europe cannot confine itself to managing

its own internal affairs; it has to concern
itself with economic, social and political
relations with the world outside. The
Community therefore concludes agree-
ments in international law with non-
member countries and with other interna-
tional organisations; these range from
treaties providing for extensive coopera-
tion in trade or in the industrial, technical
and social fields, to agreements on trade
in particular products.

Three kinds of agreement between the
Community and non-member countries
are particularly worth mentioning.

Association agreements

Association goes far beyond the mere
regulation of trade and involves close
economic cooperation and wide-ranging
financial assistance from the EC for the
country concerned (Article 310 (ex Article
238) EC). A distinction may be drawn
between three different types of associa-
tion agreement.

e Agreements that maintain special links
between certain Member States and
non-member countries.

One particular reason for the creation of
the association agreement was the exis-
tence of overseas countries and territories
with which some of the founding Member
States maintained particularly close ties as
a legacy of their colonial past. The intro-
duction of a common external tariff in the
Community would have seriously
disrupted trade with these countries,




which meant that special arrangements
were needed so that the system of unre-
stricted Community trade could be
extended to them. At the same time, tariffs
on goods originating in these countries
were progressively dismantled. Financial
and technical assistance from the Commu-
nity was channelled through the European
Development Fund.

e Agreements as preparation for
accession to the Community or for the
establishment of a customs union.

Association arrangements are also used in
the preparation of countries for possible
membership of the Community. The
arrangement serves as a preliminary stage
towards accession during which the appli-
cant country can work on converging its
economy with that of the Community. This
proved successful in the case of Greece,
which was associated with the Commu-
nity from 1962. Another association agree-
ment with a view to future accession was
concluded with Turkey in 1964. The
‘Europe Agreements’ with Poland,
Hungary, the Czech Republic, Slovakia,
Bulgaria, Romania, Slovenia and the three
Baltic States (Lithuania, Estonia and Latvia)
make it clear that Community member-
ship is the ultimate goal for these countries
making the transition to a market
economy. The purpose of the association
with them is to help them meet the condi-
tions required for membership within the
foreseeable future. The EC has established
customs unions with Malta (1971), Cyprus
(1973) and Turkey (1996).

e Agreement on the European Economic
Area (EEA)

The EEA Agreement brings the (remaining)
EFTA States (Norway, Iceland, Switzerland
and Liechtenstein) into the internal market
and, by requiring them to incorporate
nearly two thirds of the EC’s legislation,
lays a firm basis for subsequent accession.
In the EEA, on the basis of the acquis
communautaire (the body of primary and
secondary Community legislation), there is
to be free movement of goods, persons,
services and capital, uniform rules on
competition and State aid, and closer
cooperation on horizontal and flanking
policies (environment, research and devel-
opment, education).

Cooperation agreements

Cooperation agreements are not as far-
reaching as association agreements, being
aimed solely at intensive economic coop-
eration. The Community has such agree-
ments with the Maghreb States (Morocco,
Algeria and Tunisia), the Mashreq States
(Egypt, Jordan, Lebanon and Syria) and
Israel, for instance (Article 300 EC).

Trade agreements

The Community also has a considerable
number of trade agreements with indi-
vidual non-member countries, groupings
of such countries or with international
trade organisations relating to tariffs and
trade policy. The most important trade
agreements are: the Agreement estab-
lishing the World Trade Organisation
(WTO Agreement) and the multilateral



trade agreements deriving from it,
including in particular the General Agree-
ment on Tariffs and Trade (GATT 1994),
the Antidumping and Subsidies Code, the
General Agreement on Trade in Services
(GATS), the Agreement on Trade-Related
Aspects of Intellectual Property Rights
(TRIPS) and the Understanding on Rules
and Procedures Governing the Settlement
of Disputes.

Sources of unwritten law

The sources of Community law described
so far share a common feature in that they
all produce written law. Like all systems of
law, however, the Community legal order
cannot consist entirely of written rules:
there will always be gaps which have to
be filled by unwritten law.

General principles of law

The sources of unwritten Community law
are the general principles of law. These
are rules reflecting the elementary
concepts of law and justice that must be
respected by any legal system. Written
Community law for the most part deals
only with economic and social matters,
and is only to a limited extent capable of
laying down rules of this kind, which
means that the general principles of law
form one of the most important sources of
law in the Community. They allow gaps to
be filled and questions of the interpreta-
tion of existing laws to be settled in the
fairest way.

These principles are given effect when the
law is applied, particularly in the judg-

ments of the Court of Justice, which is
responsible for ensuring that ‘in the inter-
pretation and application of this Treaty the
law is observed’. The main points of refer-
ence for determining the general princi-
ples of law are the principles common to
the legal orders of the Member States.
They provide the background against
which Community rules can be devel-
oped.

Alongside the principles of autonomy,
direct applicability and the primacy of
Community law, other legal principles
include the guarantee of basic rights, the
principle of proportionality, the protection
of legitimate expectations, the right to a
proper hearing and the principle that the
Member States are liable for infringements
of Community law.

Legal custom

Unwritten Community law also encom-
passes legal custom. This is understood to
mean a practice which has been followed
and accepted and thus become legally
established, and which adds to or modifies
primary or secondary legislation. The
possible establishment of legal custom in
Community law is acknowledged in prin-
ciple. There are considerable limitations
on its becoming established in the context
of Community law, however. The first
hurdle is the existence of a special proce-
dure for the amendment of the Treaties
(Article 48 EU). This does not rule out the
possible emergence of legal custom, but it
does make the criteria according to which
a practice is deemed to have been




followed and accepted for a substantial
period much harder to meet. Another
hurdle to the establishment of legal
custom in the Community institutions is

the fact that any action by an institution
may derive its validity only from the
Treaties, and not from that institution’s
actual conduct or any intention on its part



to create legal relations. This means that,
at the level of the Treaties, legal custom
can under no circumstances be estab-
lished by the Community institutions; at
most, only the Member States can do this
— and then only subject to the stringent
conditions mentioned above. Practices
followed and accepted as part of the law
by Community institutions may, however,
be drawn on when interpreting the legal
rules laid down by them, which might
alter the legal implications and scope of
the legal act concerned. However, the
conditions and limitations arising from
primary Community legislation must also
be borne in mind here.

Agreements between the Member
States

The final source of Community law
comprises agreements between the
Member States. Agreements of this kind
may be concluded for the settlement of
issues closely linked to the Community’s
activities, but no powers have been trans-
ferred to the Community institutions; there
are also full-scale international agree-
ments (treaties and conventions) between
the Member States aimed especially at
overcoming the drawbacks of territorially
limited arrangements and creating law
that applies uniformly throughout the
Community (Article 293 EC). This is
important primarily in the field of private
international law. These agreements
include: the convention on jurisdiction
and the enforcement of judgments in civil
and commercial matters (1968), the
convention on the mutual recognition of

companies and legal persons (1968), the
convention on the elimination of double
taxation in connection with the adjust-
ment of transfers of profits between associ-
ated enterprises (1990), the convention on
the law applicable to contractual obliga-
tions (1980) and the convention on the
Community patent (1989).

e THE COMMUNITY’S RANGE
OF TOOLS

The system of legislative acts had to be
devised afresh when the Community was
set up. It had to be decided first and fore-
most what forms Community legislation
should take and what effects these should
have. The institutions had to be able to
align the disparate economic, social and
not least environmental conditions in the
various Member States, and do so effec-
tively, i.e. without depending on the good-
will of the Member States, so that the best
possible living conditions could be
created for all the citizens of the Commu-
nity. On the other hand, they were not to
interfere in the domestic systems of law
any more than necessary. The Community
legislative system is therefore based on the
principle that where the same arrange-
ment, even on points of detail, must apply
in all Member States, national arrange-
ments must be replaced by Community
legislation, but where this is not necessary
due account must be taken of the existing
legal orders in the Member States.

Against this background a range of tools
was developed that allowed the Commu-




nity institutions to impact on the national
legal systems to varying degrees. The most
drastic action is the replacement of
national rules by Community ones. There
are also Community rules by which the
Community institutions act on the
Member States’ legal systems only indi-
rectly. Measures may also be taken that
affect only a defined or identifiable
addressee, in order to deal with a partic-
ular case. Lastly, provision was also made
for legal acts that have no binding force,
either on the Member States or on the citi-
zens of the Community. These basic cate-
gories of legal act are to be found in all
three Community Treaties. There are
differences in the actual form they take,
and in their titles, between the ECSC
Treaty on the one hand and the EC and the
Euratom Treaties on the other. The ECSC
Treaty makes provision for only three types
of legal act: decisions, recommendations
and opinions (Article 14 ECSC); the EC

and Euratom Treaties provide for five
forms: regulations, directives, decisions,
recommendations and opinions (Article
249 EC and Article 161 Euratom). The
changes in the pattern arose because it
was recognised that the forms developed
for the ECSC would not adequately meet
the needs of the EC and Euratom. The new
titles were intended to avoid the concep-
tual shortcomings in the legal acts
provided for in the earlier Treaty. It was
felt that the distinctions between the two
sets of concepts would simply have to be
tolerated until the merger of the three
Communities, which was to take place at
a later date.

If we look at the range of Community legal
instruments in terms of the person to
whom they are addressed and their prac-
tical effects in the Member States, they can
be broken down as follows:

ECSC Treaty EC Treaty Euratom Treaty
Article 14 Article 249 Article 161
Decisions (general) Regulation Regulation
Recommendation Directive Directive
Decision (individual) Decision Decision

Recommendation

Recommendation

Opinion

Opinion

Opinion




Regulations and ECSC
general decisions

The legal acts that enable the Community
institutions to encroach furthest on the
domestic legal systems are regulations in
the EC and Euratom Treaties, and general
decisions in the ECSC Treaty. Two features
very unusual in international law mark
them out.

e Their Community character, which
means that they lay down the same law
throughout the Community, regardless of
international borders, and apply in full in
all Member States. A Member State has no
power to apply a regulation incompletely
or to select only those provisions of which
it approves as a means of ensuring that an
instrument which it opposed at the time of
its adoption or which runs counter to its
perceived national interest is not given
effect. Nor can it set up provisions or prac-
tices of domestic law to preclude the
mandatory application of a regulation.

¢ Direct applicability, which means that
the legal acts do not have to be transposed
into national law but confer rights or
impose duties on the Community citizen
in the same way as national law. The
Member States and their governing institu-
tions and courts are bound directly by
Community law and have to comply with
it in the same way as with national law.

The similarities between these legal acts
and statute law passed in individual
Member States are unmistakable. If they
are enacted with the involvement of
Parliament (as part of the co-decision

procedure — see next section), they may
be described as ‘European legislation’.
Parliament has no responsibility for regu-
lations and general decisions, which are
only enacted by the Council or the
Commission and thus, from a procedural
point of view at least, they lack the essen-
tial characteristics of legislation of this
kind.

Directives and ECSC
recommendations

The EC/Euratom directive, which has the
ECSC recommendation as its equivalent, is
the most important legislative instrument
alongside the regulation. Its purpose is to
reconcile the dual objectives of both
securing the necessary uniformity of
Community law and respecting the diver-
sity of national traditions and structures.
What the directive aims for, then, is not
the unification of the law, which is the
regulation’s purpose, but its harmonisa-
tion. The idea is to remove contradictions
and conflicts between national laws and
regulations or gradually iron out inconsis-
tencies so that, as far as possible, the same
material conditions obtain in all the
Member States. The directive is one of the
primary means deployed in building the
single market.

A directive is binding on the Member
States as regards the objective to be
achieved but leaves it to the national
authorities to decide on how the agreed
Community objective is to be incorpo-
rated into their domestic legal systems.
The reasoning behind this form of legisla-




tion is that it allows intervention in
domestic economic and legal structures to
take a milder form. In particular, Member
States can take account of special
domestic circumstances when imple-
menting Community rules. What happens
is that the directive does not supersede the
laws of the Member States but places the
Member States under an obligation to
adapt their national law in line with
Community rules. The result is a two-stage
law-making process.

First, at the Community stage, the directive
lays down the objective that is to be
achieved by any or all Member State(s) —
or even by an individual Member State in
the case of ECSC recommendations — to
which it is addressed within a specified
time-frame. The Community institutions
can actually spell out the objective in such
detailed terms as to leave the Member
States with scant room for manoeuvre, and
this has in fact been done in directives on
technical standards and environmental
protection.

Second, at the national stage, the objec-
tive set at Community level is translated
into actual legal or administrative provi-
sions in the Member States. Even if the
Member States are in principle free to
determine the form and methods used to
transpose their Community obligations
into domestic law, Community criteria are
used to assess whether they have done so
in accordance with Community law. The
general principle is that a legal situation
must be generated in which the rights and
obligations arising from the directive can

be recognised with sufficient clarity and
certainty to enable the Community citizen
to rely on or, if appropriate, challenge
them in the national courts. This normally
involves enacting mandatory provisions of
national law or repealing or amending
existing rules. Administrative custom on its
own is not enough since it can, by its very
nature, be changed at will by the authori-
ties concerned; nor does it have a suffi-
ciently high profile.

Apart from cases where ECSC recommen-
dations are specifically addressed to a
firm, directives and ECSC recommenda-
tions addressed to one or more Member
States do not as a rule directly confer
rights or impose obligations on the
Community citizen. They are expressly
addressed to the Member States alone.
Rights and obligations for the citizen flow
only from the measures enacted by the
authorities of the Member States to imple-
ment the directive or recommendation.
This point is of no importance to the
citizen as long as the Member States actu-
ally comply with their Community obliga-
tions. But there are disadvantages for the
Community citizen where a Member State
does not take the requisite implementing
measures to achieve an objective set in a
directive or recommendation that would
benefit him, or where the measures taken
are inadequate. The Court of Justice has
refused to tolerate such disadvantages,
and a long line of cases has determined
that in such circumstances the Community
citizen can plead that the directive or
recommendation has direct effect in
actions in the national courts to secure the



rights conferred by it. Direct effect is
defined by the Court as follows:

e the provisions of the directive or ECSC
recommendation must lay down the
rights of the EU citizen/firm with suffi-
cient clarity and precision;

the alleged rights are not conditional;

the national authorities may not be
given any room for manoeuvre
regarding the content of the rules to be
enacted;

the time allowed for implementation of
the directive/ECSC recommendation has
expired.

The decisions of the Court of Justice
concerning direct effect are based on the
general view that the Member State is
acting equivocally and unlawfully if it
applies its old law without adapting it to
the requirements of the directive or
recommendation. This is an abuse of
rights by the State and the recognition of
direct effect of the directive seeks to
combat it by ensuring that the State
derives no benefit from its violation of
Community law. Direct effect thus has the
effect of penalising the offending Member
State. In that context it is significant that
the Court of Justice has applied the prin-
ciple solely in cases between a citizen and
a Member State, and then only when the
directive was for the citizen’s benefit and
not to his detriment — in other words
when the citizen’s position under the law
as amended under the directive was more
favourable than under the old law (known
as ‘vertical direct effect’). The direct effect

of directives/ECSC recommendations in
relations between citizens themselves
(‘horizontal direct effect’) has not been
accepted by the Court of Justice. The
Court concludes from the punitive nature
of the principle that it is not applicable to
relations between private individuals since
they cannot be held liable for the conse-
quences of the State’s failure to act. What
the citizen needs to rely on is certainty in
the law and the protection of legitimate
expectations. The citizen must be able to
count on the effect of a directive being
achieved by national implementation
measures.

Nevertheless, once the period allowed for
transposition has expired, the directives
acquire full legal force and effect in that
all State bodies are obliged to interpret
and apply national law in accordance
with the directives (‘interpretation in line
with Community law’).

In its judgments in Francovich and Boni-
faci in 1991, the European Court of Justice
went further, holding that Member States
are liable to pay damages where loss is
sustained by reason of failure to transpose
a directive in whole or in part. Both cases
were brought against Italy for failure to
transpose Directive 80/987/EEC on the
protection of employees in the event of
the employer’s insolvency, which sought
to protect the employee’s rights to remu-
neration in the period preceding insol-
vency and dismissal on grounds of insol-
vency. To that end, guarantee funds were
to be established with protection from
creditors; they were to be funded by
employers, the public authorities, or both.




The problem facing the Court was that,
although the aim of the directive was to
confer on employed workers a personal
right to continued payment of remunera-
tion from the guarantee funds, this right
could not be given direct effect by the
national courts, meaning that they could
not enforce it against the national authori-
ties, since in the absence of measures

transposing the directive the guarantee
fund had not been established and it was
not possible to ascertain who was the
debtor in connection with the insolvency.
The Court finally held that, by failing to
implement the directive, Italy had
deprived the employed workers in ques-
tion of their rights and was accordingly
liable to damages. Even if the duty to



compensate is not written into Community
law, the Court of Justice sees it as an inte-
gral part of the Community legal order
since its full effect would not be secured
and the rights conferred by it would not be
protected if Community citizens did not
have the possibility of seeking and
obtaining compensation for invasion of
their rights by Member States acting in
contravention of Community law.

Individual decisions

A third category of Community legal acts
consists of EC or Euratom decisions and
individual ECSC decisions. In some cases
the Community institutions may them-
selves be responsible for implementing the
Treaties, or regulations and general ECSC
decisions, and this will be possible only if
they are in a position to take measures
binding on particular individuals, firms or
Member States. The situation in the
Member States” own systems is more or
less the same; legislation will be applied
by the authorities in an individual case by
means of an administrative decision.

In the Community legal order this function
is fulfilled by the individual decision,
which is the means normally available to
the Community institutions to order that a
measure be taken in an individual case.
The Community institutions can thus
require a Member State or an individual to
perform or refrain from an action, or can
confer rights or impose obligations on
them.

The basic characteristics of a decision can
be summed up as follows.

e It is distinguished from the regulation by
being of individual application: the
persons to whom it is addressed must be
named in it and are the only ones bound
by it. This requirement is met if, at the
time the decision is issued, the category
of addressees can be identified and can
thereafter not be extended. Reference is
made to the actual content of the deci-
sion, which must be such as to have a
direct, individual impact on the citizen’s
situation. Even a third party may fall
within the definition if, by reason of
personal qualities or circumstances that
distinguish him from others, he is indi-
vidually affected and is identifiable as
such in the same way as the addressee.

e It is distinguished from the directive in
that it is binding in its entirety (whereas
the directive simply sets out objectives
to be attained).

o It is directly applicable to those to
whom it is addressed. A decision
addressed to a Member State may, inci-
dentally, have the same direct effect in
relation to the citizen as a directive.

Instances in which decisions are used
include, for example, the granting or
refusal of State aid (Articles 87 and 88 EC),
the annulment of agreements or arrange-
ments contrary to fair competition (Article
81 EC) and the imposition of fines or coer-
cive measures.




Non-binding measures by
Community institutions

Non-binding measures consist of opinions
and EC and Euratom recommendations.
This category of legal measures is the last
one explicitly provided for in the Treaties;
they enable the Community institutions to
express a view to Member States, and in
some cases to individual citizens, which is
not binding and does not place any legal
obligation on the addressees.

In the EC and Euratom Treaties these non-
binding legal measures are called recom-
mendations or opinions, but under the
ECSC Treaty only the term opinions is
used. Unhappily, in the ECSC system, a
‘recommendation’ is a binding legal act,
corresponding to the directive in the EC
and Euratom Treaties. In any event, while
EC and Euratom recommendations urge
the addressees to adopt a particular form
of behaviour, opinions are used where the
Community institutions are called upon to
state a view on a current situation or
particular event in the Community or the
Member States.

In recommendations, the party to whom
they are addressed is called on, but not
placed under any legal obligation, to
behave in a particular way. For example,
in cases where the adoption or amend-
ment of a legal or administrative provision
in a Member State causes a distortion of
competition within the Community, the
Commission may recommend to the State
concerned such measures as are appro-
priate to avoid this distortion (Article
97(1), second sentence, EC).

Opinions, on the other hand, are issued by
the Community institutions when giving
an assessment of a given situation or
development in the Community or indi-
vidual Member States. In some cases, they
prepare the way for subsequent, legally
binding acts, or are a prerequisite for the
institution of proceedings before the Court
of Justice (Articles 226 and 227 EC).

The real significance of these recommen-
dations and opinions is political and
moral. In providing for legal acts of this
kind, the draftsmen of the Treaties antici-
pated that, given the prestige of the
Community institutions and their broader
view and wide knowledge of conditions
beyond the narrower national framework,
those concerned would voluntarily
comply with recommendations addressed
to them and would react appropriately to
the Community institutions” assessment of
a particular situation. Recommendations
and opinions can have indirect legal effect
where they are a preliminary to subse-
guent mandatory instruments or where the
issuing institution has committed itself,
thus generating legitimate expectations
that must be met.

Resolutions, declarations and action
programmes

Alongside the legal acts provided for in
the Treaties, the Community institutions
also have available a variety of other
forms of action for forming and shaping
the Community legal order. The most
important of these are resolutions, decla-
rations and action programmes.



Resolutions. These may be adopted by the
European Council, the Council of the EU
and the European Parliament. They set out
jointly held views and intentions regarding
the overall process of integration and
specific tasks within and outside the
Community. Resolutions relating to the
internal working of the Community are
concerned, for example, with basic ques-
tions regarding political union, regional
policy, energy policy, economic and
monetary union (particularly the European
Monetary System). The primary signifi-
cance of these resolutions is that they help
to give the Council’s future work a polit-
ical direction. As manifestations of a
commonly held political will, resolutions
make it considerably easier to achieve a
consensus in the Council, in addition to
which they guarantee at least a minimum
degree of correlation between decision-
making hierarchies in the Community and
the Member States. Any assessment of
their legal significance must also take
account of these functions, i.e. they
should remain a flexible tool and not be
tied down by too many legal requirements
and obligations.

Declarations. There are two different
kinds of declaration: if a declaration is
concerned with the further development
of the Community, such as the Declaration
on the EU, the Declaration on Democracy
and the Declaration on Fundamental
Rights and Freedom, it is more or less
equivalent to a resolution. Declarations of
this type are mainly used to reach a wide

audience or a specific group of
addressees. The other type of declaration
is issued in the context of the Council’s
decision-making process and sets out the
views of all or individual Council
members regarding the interpretation of
the Council’s decisions. Interpretive decla-
rations of this kind are standard practice in
the Council and are an essential means of
finding compromises. Their legal signifi-
cance should be assessed under the basic
principles of interpretation, according to
which the key factor when interpreting the
meaning of a legal provision should in all
cases be the underlying intention of its
originator. This principle is only valid,
however, if the declaration receives the
necessary public attention; this is because,
for example, secondary Community legis-
lation granting direct rights to individuals
cannot be restricted by secondary agree-
ments that have not been made public.

Action programmes. These programmes
are drawn up by the Council and the
Commission on their own initiative and
serve to put into practice the legislative
programmes and general objectives laid
down in the Treaties. If a programme is
specifically provided for in the Treaties,
the Community institutions are bound by
those provisions when planning it. Other
programmes are in practice merely
regarded as general guidelines with no
legally binding effect. They are, however,
an indication of the Community institu-
tions” intended actions.




e THE LEGISLATIVE PROCESS

Whereas in a State the will of the people
will usually be expressed in parliament, it
was for a long time the representatives of
the Member States’ governments meeting
in the Council who played the decisive
role in expressing the will of the EC. This
was simply because the Community does
not consist of a ‘European nation’ but
owes its existence and form to the
combined input of its Member States.
These did not simply transfer part of their
sovereignty to the EC, but pooled it on the
understanding that they would retain the
joint power to exercise it. But as the
process of Community integration has
developed and deepened, this division of
powers in the Community decision-
making process, originally geared towards
the defence of national interests by the
Member States, has evolved into some-
thing much more balanced, with regular
enhancements of the status of the Euro-
pean Parliament. The original procedure
whereby Parliament was merely consulted
was first of all broadened to include coop-
eration with the Council, and Parliament
was eventually given powers of co-deci-
sion in the EC’s legislative process. The
Treaty of Amsterdam made these co-deci-
sion powers ‘the general rule’, thereby
further enhancing the EC’s democratic
credentials. The long-established principle
of division of powers used in the Member
States has not, however, been applied to
the EC’s legislative system, which is
instead based on the ‘principle of institu-
tional balance’, which ensures that all the
Community institutions involved in

expressing the will of the EC participate in
the legislative process to an equal degree.

The EC legislative process operates on four
main levels, with different procedures
applying at each of them:

1. for instruments of general validity (regu-
lations and directives), there is the
consultation procedure, the coopera-
tion procedure, the co-decision proce-
dure and the approval procedure;

2. implementing measures are adopted by
specific procedures;

3. there is a simplified procedure for
binding individual decisions and non-
mandatory instruments;

4. ECSC instruments are subject to their
own specific procedures.

Consultation procedure

The consultation procedure was the
earliest legislative process within the
Community. It has become less and less
important since the cooperation and co-
decisions procedures came into being,
and is now only used in instances where
neither of the other two procedures are
specifically required, including the adop-
tion of provisions to combat discrimina-
tion on the grounds of gender, race, ethnic
origin, religion or belief, disability, age or
sexual orientation (Article 13 EC);
strengthening and adding to the rights
deriving from EU citizenship (Article 22(2)



EC); implementing the common agricul-
tural policy (Article 37(2) EC); liberalising
certain services (Article 52(2) EC);
applying for a transitional period of five
years in relation to visas, asylum and
immigration (Article 67(1) EC); relating to
competition (Articles 83 and 89 EC) and
taxation (Article 93 EC); laying down
guidelines for employment policies
(Article 128(2) EC); extending foreign
trade policy to include services and intel-
lectual property rights (Article 133 EC);
relating to social security, protection of
workers’ interests and the improvement of
working conditions (Article 137(3) EC); on
the establishment of joint undertakings for
the execution of research, technological
development and
programmes (Article 172 EC); and provi-
sions in the environmental field relating to

demonstration

fiscal matters, town and country planning,
land use or water management, as well as
measures concerning a Member State’s
choice between different energy sources
and the general structure of its energy
supply (Article 175(2) EC).

The work involved in the consultation
procedure is shared between the Commis-
sion and the Council: the Commission
submits proposals and the Council makes
the decisions. Before any decision is taken
by the Council, however, various stages
must be completed which, depending on
the field concerned, also involve the Euro-
pean Parliament, the Economic and Social
Committee and the Committee of the
Regions in addition to the Commission
and the Council.




CONSULTATION PROCEDURE

Proposal

\"

\"

\"

< Opinion >

Formulation stage

The machinery is set in motion by the
Commission, which draws up a proposal
for the measure in question (known as the
‘right of initiative’). A proposal is prepared
on the responsibility of a Member of the
Commission by the Commission depart-
ment dealing with the particular field;
frequently the department will also

consult national experts at this stage. This
sometimes takes the form of deliberations
in specially convened committees; alter-
natively, experts may have questions put
to them by the relevant departments of the
Commission. In practice, this consultation
is particularly important in that it enables
the Commission, while it is still in the
process of drawing up a proposal, to
assess its chances of being approved by



the Council and, if necessary, seek
compromises at this early stage. However,
the Commission is not obliged to accept
the advice of national experts when
drawing up its proposals. The draft drawn
up by the Commission, setting out the
content and form of the measure to the
last detail, goes before the Commission as
a whole, when a simple majority is
enough to have it adopted. It is now a
‘Commission proposal’, and is sent to the
Council with detailed explanatory
remarks.

Consultation stage

The Council has to check whether it must
consult other Community bodies before
deciding on the proposal. The Treaties
give the European Parliament the right to
be consulted on all politically important
measures (compulsory consultation).
Failure to consult Parliament in such
cases is a serious irregularity for which
proceedings for cancellation may be
instituted (Article 230 EC), which may
result in the proposal being annulled.
Apart from compulsory consultation of
this kind, Parliament is in practice also
consulted on the (now rare) draft legisla-
tion which may be passed by the Council
alone on the basis of a proposal from the
Commission (optional consultation).
Examples of this type of proposal include
harmonisation of the national systems for
granting aid for exports to non-member
countries (Article 132(1) EC) and fixing of
Common Customs Tariff duties (Article
26 EC). By way of consultation, the
Council officially forwards the Commis-

sion’s proposal to the President of the
European Parliament and formally
requests Parliament to set out its position.
The President passes the proposal on to a
Parliamentary coordination committee
for further consideration. The outcome of
the committee’s deliberations is then
discussed at a plenary session of Parlia-
ment, and is set out in a report which
may accept or reject the proposal or
propose amendments. The Council is not
legally obliged to take account of the
opinions or amendments emanating from
Parliament. These opinions are neverthe-
less of considerable political importance
in that they enable Parliament to point
out any legal shortcomings or call for
further Community measures, thereby
giving new impetus to the policy of Euro-
pean integration.

As well as the European Parliament, the
Treaties in some cases oblige the Council
to consult the Economic and Social
Committee and the Committee of the
Regions. As with Parliament, the opinions
of the Economic and Social Committee
and the Committee of the Regions
regarding the proposal are sent to the
Council and the Commission, and this
ends their part in the process. However,
the Committees’ opinions, like that of
Parliament, are not binding on the
Council.

Enactment stage

After Parliament, the Economic and
Social Committee and the Committee of
the Regions have been consulted, the




Commission proposal is once more put
before the Council, perhaps amended by
the Commission in the light of the opin-
jons of Parliament and the committees,
where it is discussed by the Permanent
Representatives Committee (Coreper). In
the Coreper, all the technical details of
decisions to be taken by the Council are
worked out in advance by specialised
working groups. As soon as a measure is
‘ready for adoption’, it is entered as an ‘A
item’ on the agenda of the next Council
meeting and is adopted without further
debate. If, however, there are irreconcil-
able differences of opinion within the
Coreper about the actual provisions of
the measure concerned, the outstanding
issues are entered on the agenda as ‘B
items’ for further discussion by the
Council in order to find a solution. Adop-
tion of the proposal by the Council is the
final stage in the legislative process.

Publication

The final text, in all 11 official languages
of the Community (Spanish, Danish,
German, Greek, English, French, Italian,
Dutch, Portuguese, Finnish and Swedish),
is adopted by the Council, signed by the
President of the Council, and then
published or notified to the person to
whom it is addressed (Article 254(1) and
(3) EQ).

Cooperation procedure
(Article 252 EC)

The cooperation procedure largely
follows the same lines as the proposal
procedure described above, but involves
a much stronger role for Parliament in
the decision-making process and oper-
ates rather more quickly. In practice, this
procedure is only relevant in relation to
economic and monetary union (Articles
99(5) and 106(2) EC); in all other
scenarios in which it used to be used, it
has now been replaced by the co-deci-
sion procedure.

The cooperation procedure basically
introduces a second reading by Parlia-
ment and the Council into the legislative
process.

First reading. The procedure begins with
a Commission proposal, which is sent
not just to the Council, but also to Parlia-
ment. The idea behind Parliament’s
involvement at this early stage is to give
it an opportunity, in the interests of effec-
tive participation in the legislative
process, to give the Council its views on
the Commission proposal before the
‘common position’ is drawn up. The
Economic and Social Committee and the
Committee of the Regions may also be
consulted at this stage.



COOPERATION PROCEDURE
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On the basis of the opinions submitted,
the Council then adopts, by qualified
majority, a common position. This sets
out the Council’s position in the light of
the Commission’s proposal and the opin-
ions. It is therefore not a compromise
document but rather a reflection of the
Council’s view arrived at independently.

Second reading. The common position is
then sent to Parliament for its second
reading. Parliament has three months to
take one of the following courses of
action.

If Parliament accepts the common posi-
tion or gives no response within the
deadline, the Council then adopts the
common position.

Parliament may, however, reject the
common position or propose amend-
ments. In either instance, the Council
may proceed with its adoption, albeit in
two different ways.

¢ If the common position is rejected,
unanimity is required for adoption by
the Council. Given the difficulty of
achieving unanimity in the Council, the
proposal is effectively blocked. Only
rarely will Parliament block legislation
in this way.

e Parliament usually proposes amend-
ments. The question is then whether
the Commission accepts its amend-
ments. If it does, the Council may
adopt the instrument in the usual way,
by a qualified majority or (if it is
departing from the Commission’s

proposal) unanimously. If the Commis-
sion does not accept Parliament’s
amendments, their adoption by the
Council requires a unanimous vote.
Parliament has to get the Commission
on its side in order to lend weight to its
arguments. In any event, the Council
may still exercise a veto by not taking
any decision on the amendments
proposed by Parliament or on the
amended Commission proposal,
thereby blocking the legislation in
question.

Co-decision procedure
(Article 251 EC)

The concept of the co-decision proce-
dure is one step further on from the
cooperation procedure. Whilst the
Council may unanimously override
Parliament’s views under the coopera-
tion procedure, the Treaty of Amsterdam
designed the co-decision procedure to
create ‘equality of arms’ between
Council and Parliament. The co-decision
procedure denies the Council the right to
adopt its common position if efforts to
reach agreement with Parliament fail.
This increases the incentive to reach a
compromise as the entire legislative
process must otherwise be abandoned.

The co-decision procedure has become
by far the most important element in the
legislative process. It is used in connec-
tion with the ban on discrimination on
grounds of nationality (Article 12 EC),
provisions facilitating the exercise of the
right of residence (Article 18(2) EC),
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measures to bring about freedom of
movement (Article 40 EC), measures to
ensure social security when exercising
the right to move freely (Article 42 EC),
directives on freedom of establishment
(Articles 44(2) and 47(1) EC), freedom to
provide services (Article 55 EC), trans-
port policy (Articles 71(1) and 80 EC),
creation of a single market (Article 95
EC), social policy, including measures to
bring about equality of the sexes (Arti-
cles 137, 141 and 148 EC), measures to
promote education and vocational
training (Article 149 EC), culture (Article
151 EC), public health (Article 152 EC),
specific measures to protect consumers
(Article 153 EC), guidelines and projects
of common interest relating to trans-
European networks (Article 156 EC),
regional funds (Article 162(1) EC),
research programmes (Article 172(2) EC),
pursuit of the environmental protection
objectives referred to in Article 174 EC
(Article 175(1) EC) and implementation
of environmental protection programmes
(Article 175(3) EC), development cooper-
ation measures (Article 179 EC), formu-
lation of general principles on access to
documentation (general principles of
transparency, Article 280 EC), the
production of statistics (Article 285 EC)
and the establishment of an independent
supervisory body to monitor data protec-
tion (Article 286 EC).

The following is a simplified description
of the co-decision procedure.

First reading. Here again, the starting
point is a Commission proposal that is sent
to the Council, Parliament and any

committees to be consulted. Parliament
takes its first reading and sends its opinion
to the Council. The Economic and Social
Committee and the Committee of the
Regions are also given an opportunity to
set out their position at this stage.

If Parliament does not make any amend-
ments to the Commission’s proposal, or
the Commission accepts all amendments
proposed by Parliament, the instrument
may be adopted at this stage of the proce-
dure. Otherwise, a second reading before
Parliament is required.

Second reading. On the basis of the
Commission’s proposal and Parliament’s
and the committees’ opinions and its own
deliberations, the Council adopts a
common position by a qualified majority.
The common position is then sent to
Parliament for its second reading. Parlia-
ment now has three months in which to
do one of three things.

1. If it accepts the Council’s common posi-
tion or gives no response within three
months, the instrument is deemed to
have been adopted as set out in the
common position.

2.1f it rejects the common position
outright (for which an absolute majority
of MEPs would be required), the legisla-
tive process is at an end. The Council
no longer has the option of convening
the Conciliation Committee.

3. If it makes amendments to the Council’s
common position the following proce-
dure is then used. The Council first of all



has the opportunity to adopt the
common position as amended by Parlia-
ment, in which case all the proposed
changes must be accepted. If, however,
the Council rejects certain amendments
or the majority needed for their adoption
cannot be obtained (e.g. unanimity in the
event that the Commission rejects Parlia-
ment’s proposed amendments), then the
President of the Council, acting in
consultation with the President of the
Parliament, must within six weeks
convene a Conciliation Committee
consisting of 15 representatives each
from the Council and Parliament to
consider the Council’s common position
in the light of Parliament’s proposed
amendments. The aim is to achieve a
workable compromise which can be
adopted by the required majorities in the
Council and Parliament.

Third reading. If the Conciliation
Committee accepts a joint draft of the
legal instrument, the Council and Parlia-
ment must confirm its acceptance in a
third reading within six weeks. Irrespec-
tive of the Commission’s position
regarding the draft compromise, a quali-
fied majority in the Council is sufficient
for its adoption (unless unanimity is
required under the Treaties). Adoption by
Parliament requires an absolute majority
of the votes cast. The instrument is then
deemed accepted by Parliament and the
Council, which is also clearly indicated
in its title (e.g. Parliament and Council
regulation).

If the conciliation procedure fails, the
instrument is deemed not to have been

accepted. The legislative process is then
at an end. Failure of the procedure thus
leads the same result as rejection of the
common position by the Council and
Parliament at the third reading. This
arrangement does away with the proce-
dure applying prior to the Treaty of
Amsterdam whereby the Council was
able to adopt its common position if the
conciliation procedure ended in failure
and Parliament could only prevent this
by means of a blocking resolution which
required an absolute majority of its
members.

The co-decision procedure represents
both a challenge and an opportunity for
Parliament. If the procedure is to operate
successfully, there must be an agreement
in the Conciliation Committee, but there
are the beginnings of a radically new
relationship between Parliament and the
Council. For the first time, the two insti-
tutions are placed on an equal footing in
the legislative process. It will now be up
to Parliament and the Council to demon-
strate their capacity for compromise and
to direct their energies in the Conciliation
Committee towards coming to an agree-
ment.

Approval procedure

The principal form of Parliamentary
involvement in the legislative process is
the approval procedure, whereby a legal
instrument can only be adopted with the
prior approval of Parliament. This proce-
dure does not, however, give Parliament
any scope for directly influencing the




nature of the legal provisions. For
example, it cannot propose any amend-
ments or secure their acceptance during
the approval procedure; its role is
restricted to accepting or rejecting the
legal instrument submitted to it.

Provision is made for this procedure in
connection with the accession of new
Member States (Article 49 EU), the conclu-
sion of association agreements and other
cornerstone agreements with non-member
countries (Article 300(3), second para-
graph, EC), the transfer of further specific
tasks to the ECB (Article 105(6) EC),
amendments to the Statute of ESCB
(Article 107(5) EC) and the appointment of
the President of the Commission and the
members of the Commission as a body
(Article 214(2) EC).

Simplified procedure

Under the simplified procedure, no
Commission proposal is needed to initiate
the legislative process.

e This procedure applies to measures
within the Commission’s own powers
(such as approval of State aid).

e The simplified procedure is also used for
the adoption of non-mandatory instru-
ments, especially recommendations and
opinions issued by the Commission or
the Council. The Commission is not
restricted to what is expressly provided
for in the Treaties, but can also formulate
recommendations and deliver opinions
where it considers it necessary (Article

211, second, indent, EC; Article 124
subpara. 2 Euratom). In the ECSC, on the
other hand, only the Commission may
deliver opinions.

Procedure for implementing
measures

The general rule is that the Council
confers on the Commission the power to
issue measures implementing its instru-
ment. Only in special cases may the
Council reserve implementing powers for
itself (Article 202, third indent, EC). When
exercising its implementing powers the
Commission may neither amend nor
supplement the Council instrument;
compliance with the framework condi-
tions laid down by the Council is ensured
through committees. In 1999, the deci-
sion-making procedure was redesigned to
make for greater simplicity and trans-
parency, and not least greater Parliamen-
tary involvement. The number of decision-
making procedures was reduced from five
to three. Parliament was brought into the
procedures concerning the adoption of
implementing measures with which it had
been involved as part of the co-decision
procedure. Parliament may, in these
instances, deliver a reasoned opinion
stating that the planned measure exceeds
the scope of the legal instrument to be
implemented, and may require the
Commission to modify the implementing
measure accordingly. In addition, the
Commission is subject to wide-ranging
obligations to keep Parliament informed
and properly notified. The three
committee procedures, whose application



is specified in the enabling instrument, are
used as follows.

Advisory Committee procedure. This
procedure applies chiefly to the imple-
mentation of Council instruments for the
single market.

The Advisory Committee is made up of
representatives of the Member States and
chaired by a Commission representative.

The Commission representative presents a
draft of the measures to be taken, and the
Committee gives its opinion on them
within a time limit set by the Commission
according to the urgency of the matter.
The Commission is expected, though not
obliged, to take the fullest possible
account of the opinion; it informs the
Committee of the action taken on its
suggestions and proposed amendments.

Management Committee procedure. This
procedure has been used for measures
implementing the common agricultural
policy or the common fisheries policy, or
programmes with serious budgetary impli-
cations.

Before adopting its planned measures, the
Commission must first consult a Manage-
ment Committee composed of representa-
tives of the Member States, which gives an
opinion by qualified majority (Article
205(2) EC). If the instrument was adopted
by Parliament and the Council during the
co-decision procedure, the Commission
must also involve Parliament in the draft
implementing measure. Parliament exam-

ines whether the planned measure falls
within the scope of the Commission’s
dispositive powers. If this is not the case,
Parliament must set out its position in a
reasoned resolution. The Commission may
then, while taking account of the points
raised in the resolution, submit a new draft
to the Committee, continue with the
procedure, or transfer to Parliament and
the Council the responsibility for passing
the measure by means of a proposal to
that effect. The Commission must notify
Parliament and the Committee of the
measures it intends to take in the light of
Parliament’s resolution. If it decides to
continue with the procedure or if no reso-
lution is passed by Parliament, it may
adopt its planned measures with imme-
diate effect. If these measure are not in
line with the Committee’s position,
however, the Commission must notify the
Council without delay about the measures
taken and suspend their implementation
for a maximum of three months. The
Council has three months within which to
take a different decision by a qualified
majority.

Legislation Committee procedure. This
procedure is used for measures of a
general nature which are intended to
implement basic provisions of the legal
instrument concerned, e.g. measures to
protect the health and safety of humans,
animals or plants.

The Legislation Committee, like the
Management Committee, consists of
representatives of the Member States and
gives its opinion on the Commission’s




proposed implementing measures by qual-
ified majority.

The difference between the Legislation
Committee procedure and the Manage-
ment Committee procedure lies in the
Commission’s much weaker position
where the Legislation Committee rejects
the proposed measures or fails to give an
opinion. The Commission cannot put its
measures immediately into effect but must
propose them for a Council decision and
notify Parliament accordingly. Parliament
then looks at whether the proposed
measure is within the scope of the instru-
ment to be implemented, and notifies the
Council of its position. The Council must
decide on the Commission’s proposal by
qualified majority within three months
while taking account of Parliament’s posi-
tion. If the Council rejects the proposal,
the Commission must re-examine it,
following which it may submit an
amended proposal, resubmit the original
proposal or present a proposal transferring
responsibility for the measure to Parlia-
ment and the Council. If, after three
months, the Council has neither adopted
the proposed implementing measure nor
rejected the proposal for it, the Commis-
sion may put the proposed measure into
effect.

e THE SYSTEM OF LEGAL
PROTECTION

At the heart of the system of legal protec-
tion are the European Court of Justice
and the Court of First Instance attached
to it. The Court of Justice is the highest
judicial authority on all questions of
Community law and, together with the
Court of First Instance, the only such
authority. The system of legal protection
in the EC offers the following possibili-
ties of recourse to the law.

Treaty infringement proceedings
(Article 226 EC)

Treaty infringement proceedings are
procedures for establishing whether a
Member State has failed to fulfil an oblig-
ation imposed on it by Community law. It
is conducted exclusively before the Euro-
pean Court of Justice. Given the serious-
ness of the accusation, the referral of the
Court of Justice must be preceded by a
preliminary procedure in which the
Member State is given the opportunity to
submit its observations. If the dispute is
not settled at that stage, either the
Commission or another Member State
(Article 227 EC) may institute an action
in the Court. In practice the initiative is
usually taken by the Commission. The
Court investigates the complaint and
decides whether the Treaty has been
infringed. If so, the offending Member
State is then required to take the
measures needed to conform. If a
Member State fails to comply with a
judgment given against it, the Treaty on



European Union offers the possibility of a
second court ruling ordering it to pay a
lump-sum fine or a penalty (Article 228
EC).

Actions for annulment
(Article 230 EC)

The purpose of actions for annulment is to
have binding legal instruments of the
Council, Commission, Parliament or the
European Central Bank annulled. If EU
citizens or firms are involved in such an
action as plaintiff or defendant, the action
must be brought before the Court of First
Instance (CFIl). Disputes between institu-
tions, however, must be conducted before
the European Court of Justice.

The actions may be based on allegations
of ultra vires, violation of essential proce-
dural requirements, infringement of the
Treaties or secondary legislation, or abuse
of discretionary powers. They may be
brought by a Member State, the Council
or the Commission, but also by Parlia-
ment, the Court of Auditors or the Euro-
pean Central Bank in order to safeguard
the rights invested in them. However, citi-
zens and firms can only proceed against
decisions that are personally addressed to
them or, though addressed to others, have
a direct individual effect on them. This is
deemed by the Court of Justice to be the
case if a person is affected in so specific a
way that a clear distinction exists
between them and other individuals or
firms. This criterion of ‘immediacy’ is
intended to ensure that a matter is only
referred to the Court of Justice or the CFI

if the fact of the plaintiff’s legal position
being adversely affected is clearly estab-
lished along with the nature of those
adverse effects; this may present problems
in cases where Community legal acts still
have to be implemented by the Member
States. The ‘immediacy’ requirement is
also intended to prevent ‘relator suits’
from being filed.

If the action succeeds, the Court of Justice
or CFl may declare the instrument void
with retroactive effect. In certain circum-
stances, it may declare it void solely from
the date of the judgment. However, in
order to safeguard the rights and interests
of those bringing legal actions, the decla-
ration of nullity may be exempted from
any such restriction.

Complaints for failure to act
(Article 232 EC)

Complaints for failure to act supplement
the legal protection available against the
Council, Commission, Parliament and
the European Central Bank. There is a
preliminary procedure whereby the
complainant must first put the institution
on notice to perform its duty. The order
sought in an action by the institutions is
a declaration that the body concerned
has infringed the Treaty by neglecting to
take a decision required of it. Where the
action is brought by a citizen or a firm, it
is for a declaration that the institution
has infringed the Treaty by neglecting to
address an individual decision to them.
The judgment simply finds that the
neglect was unlawful. The Court of




Justice/CFl has no jurisdiction to order
that a decision be taken: the party
against whom judgment is given is
merely required in the usual way to take
measures to comply with the judgment
(Article 233 EC).

Actions for damages
(Articles 235 and 288(2) EC)

Citizens and firms — and also Member
States — that sustain damage by reason of
fault committed by EC staff can file actions
for damages at the CFI (individuals and
firms) or the Court of Justice (Member
States). The basis for Community liability
is not fully set out by the Treaties and is
governed by the general principles
common to the laws of the Member States.
The Court has fleshed this out, holding
that the following conditions must be
satisfied before an award of damages can
be made.

There must be an unlawful act by a
Community institution or by a member of
its staff in the exercise of his functions.
Where the case turns on liability for a
legislative instrument (regulation or direc-
tive) unlawfully made by the institution, it
is not enough that the instrument be
unlawful: it must be in substantial and
manifest conflict with a superior rule of
law having the purpose of protecting indi-
vidual rights. It is no easy matter to deter-
mine when there is a serious enough
violation of Community law. The Court
tends to gear its findings to the narrowness
of the category of persons affected by the
offending measure and the scale of the

damage sustained, which must be in
excess of the commercial risk that can be
reasonably expected in the business sector
concerned.

Actual harm must have been suffered.

There must be a causal link between the
act of the Community institution and the
damage sustained.

Intent or negligence do not have to be
proved.

Actions by Community staff
(Article 236 EC)

The CFI has jurisdiction in disputes
between staff members or their surviving
family members and their employing insti-
tution arising from the employment rela-
tionship.

Appeals procedure (Article 225(1)
EC, Art. 110 ff. of the rules
of procedure of the Court of Justice)

The relationship between the Court of
Justice and the CFl is designed in such a
way that judgments of the CFl are subject
to a right of appeal to the Court of Justice
on points of law only. The appeal may be
on the grounds of lack of competence of
the CFl, a breach of procedure which
adversely affects the interests of the
appellant or the infringement of Commu-
nity law by the CFI. If the appeal is justi-
fied and procedurally admissible, the
CFI’s judgment is rescinded by the Court






of Justice. If the matter is ripe for a court
ruling, the Court of Justice may issue its
own judgment; otherwise, it must refer
the matter back to the CFI, which is
bound by the Court of Justice’s legal
assessment.

Provisional legal protection (Articles
242 and 243 EC)

Actions filed with the Court of Justice or
the CFI, or appeals lodged against their
judgments, do not have suspensive effect.
It is, however, possible to apply to the
Court of Justice or the CFI for an order to
suspend the application of the contested
act (Article 242 EC) or for an interim court
order (Article 243 EC).

The merits of any application for interim
measures are assessed by the courts on the
basis of the following three criteria.

Prospect of success on the main issue
(fumus boni juris): this is assessed by the
court in a preliminary summary exami-
nation of the arguments submitted by the
appellant.

Urgency of the order: this is assessed on
the basis of whether the order applied for
by the appellant is necessary in order to
ward off serious and irreparable harm.
The criteria used for making this assess-
ment include the nature and seriousness
of the infringement, and its specific and
irreversibly adverse effects on the appel-
lant’s property and other objects of legal
protection. Financial loss is deemed to
be of a serious and irreparable nature

only if it cannot be made good even if
the appellant is successful in the main
proceedings.

Weighing of interests: the adverse effects
likely to be suffered by the appellant if
the application for an interim order is
refused are weighed against the EC’s
interest in immediate implementation of
the measure, and against the detrimental
effects on third parties if the interim
order were to be issued.

Preliminary rulings
(Article 234 EC)

This is the procedure whereby the national
courts can seek guidance on Community
law from the European Court of Justice.
Where a national court is required to
apply provisions of Community law in a
case before it, it may stay the proceedings
and ask the Court of Justice for clarifica-
tion as to the validity of the Community
instrument at issue and/or the interpreta-
tion of the instrument and of the Treaties.
The Court of Justice responds in the form
of a judgment rather than an advisory
opinion; this highlights the mandatory
nature of its ruling. The preliminary ruling
procedure, unlike the other procedures
under consideration here, is not a
contentious procedure but simple one
stage in the proceedings that begin and
end in the national courts.

The object of a preliminary ruling is to
secure a uniform interpretation of
Community law and, with it, the unity of
the Community legal order. Alongside this



latter function, the procedure is also of
importance in protecting individual rights.
The national courts can only assess the
compatibility of national and Community
law and, in the event of any incompati-
bility, enforce Community law — which
takes precedence and is directly applic-
able — if the content and scope of
Community provisions are clearly set out.
This clarity can normally only be brought
about by a preliminary ruling from the
Court of Justice, which means that
proceedings for such a ruling offer
Community citizens an opportunity to
challenge actions of their own Member
State which are in contravention of
Community law and ensure enforcement
of Community law before the national
courts. This dual function of preliminary
ruling proceedings compensates to a
certain extent for the restrictions on indi-
viduals directly filing actions before the
Court of Justice and is thus crucial for the
legal protection of the individual.
However, success in these proceedings
depends ultimately on how ‘keen’ national
Judges and courts are on referring cases to
a higher authority.

Subject-matter. The European Court of
Justice rules on the interpretation of instru-
ments of Community law and examines
the validity of the Community institutions’
and the European Central Bank’s acts of
legal significance. Provisions of national
law may not be the subject of a prelimi-
nary ruling. In proceedings for a prelimi-
nary ruling, the Court of Justice is not
empowered to interpret national law or
assess its compatibility with Community
law. This fact is often overlooked in the

questions referred to the Court of Justice,
which is called on to look at many ques-
tions specifically concerned with the
compatibility of provisions of national and
Community law, or to decide on the
applicability of a specific provision of
Community law in proceedings pending
before a national court. Although these
questions are in fact procedurally inadmis-
sible, the Court of Justice does not simply
refer them back to the national court;
instead, it reinterprets the question
referred to it as a request by the referring
court for basic or essential criteria for
interpreting the Community legal provi-
sions concerned, thus enabling it to then
give its own assessment of compatibility
between national and Community law.
The procedure adopted by the Court of
Justice is to extract from the documenta-
tion submitted — particularly the grounds
for referral — those elements of Commu-
nity law which need to be interpreted for
the purpose of the underlying legal
dispute.

Capacity to proceed. The procedure is
available to all ‘courts of the Member
States’. This expression should be under-
stood within the meaning of Community
law and focuses not on the name but
rather on the function and position occu-
pied by a judicial body within the systems
of legal protection in the Member States.
On this basis, ‘courts’” are understood to
mean all independent institutions (i.e. not
subject to instructions) empowered to
settle disputes in a constitutional State
under due process of law. According to
this definition, the constitutional courts in
the Member States and dispute-settling




authorities outside the State judicial
system — but not private arbitration
tribunals — are also entitled to refer cases.
The national court’s decision whether or
not to make a reference will depend on
the relevance of the point of Community
law at issue for the settlement of the
dispute before it, which is a matter for the
national court to assess. The parties can
only request, not require, it to refer a case.
The Court of Justice considers the rele-
vance of the point solely in terms of
whether the question concerned is
amenable to referral (i.e. whether it actu-
ally concerns the interpretation of the EC
Treaty or the legal validity of an act by a
Community institution) or whether a
genuine legal dispute is involved (i.e.
whether the questions on which the Court
of Justice is to give its legal opinion in a
preliminary ruling are merely hypothetical
or relate to a point of law that has already
been settled). It is exceptional for the
Court to decline to consider a matter for
these reasons because, given the special
importance of cooperation between judi-
cial authorities as provided for in the EC
Treaty, the Court exercises restraint when
applying these criteria. Nevertheless,
recent judgments of the Court show that it
has become more stringent as regards
eligibility for referral in that it is very
particular about the already established
requirement that the order for referral
contain a sufficiently clear and detailed
explanation of the factual and legal back-
ground to the original proceedings, and
that if this information is not provided it
declares itself unable to give a proper
interpretation of Community law and

rejects the application for a preliminary
ruling as inadmissible.

Obligation to refer. A national court or
tribunal against whose decision there is no
judicial remedy in national law is obliged
to refer. The concept of right of appeal
encompasses all forms of legal redress by
which a court ruling may be reviewed in
fact and in law (appeal) or only in law
(appeal on points of law). The concept
does not, however, encompass ordinary
legal remedies with limited and specific
effects (e.g. new proceedings, constitu-
tional complaint). A court obliged to refer
a case may only avoid such referral if the
question is of no material importance for
the outcome of the case before it, or has
already been answered by the European
Court of Justice, or the interpretation of
Community law is not open to reasonable
doubt. However, the obligation to refer is
unconditional where the validity of a
Community instrument is at issue. The
Court of Justice made it quite clear in this
respect that it alone has the power to
reject illegal provisions of Community
law. The national courts must therefore
apply and comply with Community law
until it is declared invalid by the Court of
Justice. A special arrangement applies to
courts in proceedings for the granting of
provisional legal protection. According to
recent judgments of the Court of Justice,
these courts are empowered, subject to
certain conditions, to suspend enforce-
ment of a national administrative act
deriving from a Community regulation, or
to issue interim orders in order to provi-
sionally determine the arrangements of



legal relations while disregarding an
existing provision of Community law.

Failure to discharge the obligation to refer
constitutes an infringement of the EC
Treaty, possibly making the Member State
concerned liable to infringement proceed-
ings. In practice, however, the effects of
such a course of action are very limited
given that the government of the Member
State concerned cannot comply with any
order issued by the European Court of
Justice because the independence of its
judiciary and the principle of separation of
powers mean that it is unable to give
instructions to national courts. Now that
the principle of Member States’ liability
under Community law for failure to
comply with it has been recognised (see
next section), the possibility of individuals
filing for damages, which may have arisen
from the Member State concerned failing
to meet its obligation to refer, offers better
prospects of success.

Effect. The preliminary ruling, issued in
the form of a court order, is directly
binding on the referring court and all other
courts hearing the same case. In practice it
also has a very high status as a precedent
for subsequent cases of like nature.

e LIABILITY OF THE MEMBER
STATES FOR INFRINGEMENTS
OF COMMUNITY LAW

The liability of a Member State for harm
suffered by individuals as a result of an
infringement of Community law attribut-
able to that State was established in prin-
ciple by the Court of Justice in its judg-
ment of 5 March 1996 in the joined cases
C-46/93 ‘Brasserie du pécheur’ and C-
48/93 ‘Factortame’. This was a precedent-
setting judgment on a par with earlier
Court judgments on the primacy of
Community law, the direct applicability of
provisions of Community law and recog-
nition of the Community’s own set of
fundamental rights. The judgment is even
referred to by the Court itself as ‘the
necessary corollary of the direct effect of
the Community provisions whose breach
caused the damage sustained’, and
considerably enhances the possibilities for
an individual to force State bodies of all
three centres of power (i.e. legislative,
executive and judiciary) to comply with
and implement Community law. The judg-
ment is a further development of its rulings
in ‘Francovich” and ‘Bonifaci’. Whilst the
earlier judgments restricted the liability of
the Member States to instances where
individuals suffered harm as a result of
failure to transpose in good time a direc-
tive granting them personal rights but not
directly addressed to them, the latest judg-
ment established the principle of general
liability encompassing any infringement of
Community law attributable to a Member
State.




Member States’ liability
for legal acts or failure to act

This form of liability is defined by three
criteria which are largely the same as
those applying to the Community in a
similar situation.

1. The aim of the Community provision
which has been infringed must be to grant
rights to the individual.

2. The infringement must be sufficiently
serious, i.e. a Member State must
clearly have exceeded the limits of its
discretionary powers to a considerable
degree. This must be decided by the
national courts, which have sole
responsibility for ascertaining the facts
and assessing the seriousness of the
infringements of Community law. The
Court of Justice’s judgment neverthe-
less offers the national courts a number
of basic guidelines.

‘The factors which the competent
court may take into consideration
include the clarity and precision of the
rule breached, the measure of discre-
tion left by that rule to the national or
Community authorities, whether the
infringement and the damage caused
was intentional or involuntary,
whether any error of law was excus-
able or inexcusable, the fact that the
position taken by a Community institu-
tion may have contributed towards the
omission, and the adoption or reten-
tion of national measures or practices
contrary to Community law. On any
view, a breach of Community law will

clearly be sufficiently serious if it has
persisted despite a judgment finding
the infringement in question to be
established, or a preliminary ruling or
settled case-law of the Court on the
matter from which it is clear that the
conduct in question constituted an
infringement.’

3. A direct causal link must exist between
the infringement of the obligation of the
Member State and the harm suffered by
the injured party. It is not necessary to
demonstrate fault (intent or negligence)
in addition to establishing that a suffi-
ciently serious infringement of Commu-
nity law has occurred.

Liability for infringement of
Community law by the courts

The European Court of Justice makes it
quite clear that the principles established
by it for determining liability also apply to
the last of the three central powers,
namely the judiciary. Its judgments are
now not only subject to review at succes-
sive stages of appeal; if they were deliv-
ered in disregard or infringement of
Community law, they may also be the
subject of an action for damages before
the competent courts in the Member
States. When ascertaining the facts
surrounding a judgment’s infringement of
Community law, proceedings of this kind
must also reconsider the questions relating
to the substance of Community law, in the
process of which the court concerned may
not merely invoke the binding effects of



the judgment of the specialised court
dealing with the case. The court to which
the competent national courts have to
refer questions of interpretation and/or the
validity of Community provisions, and

also the compatibility of national liability
regimes with Community law, is the Court
of Justice, to which questions may be
referred under the preliminary ruling
procedure (Article 234 EC).




THE POSITION OF COMMUNITY LAW
IN RELATION TO THE LEGAL ORDER
AS A WHOLE

fter all that we have learnt about the

structure of the Community and its
legal set-up, it is not easy to assign
Community law its rightful place in the
legal order as a whole and define the
boundaries between it and other legal
orders. Two possible approaches to classi-
fying it must be rejected from the outset.
Community law must not be conceived of
as a mere collection of international
agreements, nor can it be viewed as a part
of, or an appendage to, national legal
systems.

e AUTONOMY OF THE
COMMUNITY LEGAL ORDER

By establishing the Community, the
Member States have limited their legisla-
tive sovereignty and in so doing have
created a self-sufficient body of law that is
binding on them, their citizens and their
courts.

One of the best-known cases heard in the
Court of Justice was ‘Costa v ENEL’ in
1964, in which Mr Costa filed an action
against the nationalisation of electricity
generation and distribution in ltaly, and
the consequent vesting of the business of
the former electricity companies in ENEL,
the new public corporation. The implica-
tions of this case are discussed below.

The autonomy of the Community legal
order is of fundamental significance for
the nature of the EC, for it is the only guar-
antee that Community law will not be
watered down by interaction with national
law, and that it will apply uniformly
throughout the Community. This is why
the concepts of Community law are inter-
preted in the light of the aims of the
Community legal order and of the
Community in general. This Community-
specific interpretation is indispensable
since particular rights are secured by
Community law and without it they would
be endangered. Each Member State could
then, by interpreting provisions in different
ways, decide individually on the
substance of the freedoms that Commu-
nity law is supposed to generate. As an
example, consider the concept of the
worker, on which the scope of the concept
of freedom of movement is based. The
specific Community concept of the worker
is quite capable of deviating from the
concepts that are known and applied in
the legal orders of the Member States.
Furthermore, the only standard by which
Community legal instruments are
measured is Community law itself, and not
national legislation or constitutional law.

Against the backdrop of this concept of
the autonomy of the Community legal
order, what is the relationship between
Community law and national law?



Even if Community law constitutes a legal
order that is self-sufficient in relation to
the legal orders of the Member States, this
situation must not be regarded as one in
which the Community legal order and the
legal systems of the Member States are
superimposed on one another like layers
of bedrock. The fact that they are applic-
able to the same people, who thus simul-
taneously become citizens of a national
State and of the EU, negates such a rigid
demarcation of these legal orders.

Secondly, such an approach disregards the
fact that Community law can become
operational only if it forms part of the legal
orders of the Member States. The truth is
that the Community legal order and the
national legal orders are interlocked and
interdependent.




e INTERACTION BETWEEN
COMMUNITY LAW AND
NATIONAL LAW

The interaction between Community law
and national law covers those areas where
the two systems complement each other.
Article 10 of the EC Treaty is clear enough.

‘Member States shall take all appropriate
measures, whether general or particular, to
ensure fulfilment of the obligations arising
out of this Treaty or resulting from action
taken by the institutions of the Commu-
nity. They shall facilitate the achievement
of the Community’s tasks. They shall
abstain from any measure which could
jeopardise the attainment of the objectives
of this Treaty’.

This general principle was inspired by an
awareness that the Community legal order
on its own is not able to fully achieve the
objectives pursued by the establishment of
the EC. Unlike a national legal order, the
Community legal order is not a self-
contained system but relies on the support
of the national systems for its operation.
All three branches of government — legis-
lature, executive and judiciary — there-
fore need to acknowledge that the
Community legal order is not a ‘foreign’
system and that the Member States and the
Community institutions have established
indissoluble links between themselves so
as to achieve their common objectives.
The EC is not just a community of inter-
ests; it is a community based on solidarity.
It follows that national authorities are
required not only to observe the Commu-

nity treaties and secondary legislation;
they must also implement them and bring
them to life. The interaction between the
two systems is so thoroughly multi-faceted
that a few examples are called for.

The first illustration of how the Commu-
nity and national legal orders mesh with
and complement each other is the direc-
tive, already considered in the chapter on
legislation. All the directive itself fixes in
binding terms is the result to be achieved
by the Member State; it is for national
authorities, via domestic law, to decide
how and by what means the result is actu-
ally brought about. In the judicial field,
the two systems mesh through the prelimi-
nary ruling procedure of Article 234 of the
EC Treaty, whereby national courts may, or
sometimes must, refer questions on the
interpretation and validity of Community
law to the European Court of Justice,
whose ruling may well be decisive in
settling the dispute before them. Two
things are clear: firstly, the courts in the
Member States are required to observe
and apply Community law; and secondly,
the interpretation of Community law and
declarations as to its validity are the sole
preserve of the Court of Justice. The inter-
dependence of Community and national
law is further illustrated by what happens
when gaps in Community law need to be
filled: Community law refers back to
existing rules of national law to complete
the rules it itself determines. This principle
applies to the full range of obligations
under Community law unless the latter has
laid down rules for its own enforcement.
In any such case, national authorities



enforce Community law by the provisions
of their own legal systems. But the prin-
ciple is subject to one proviso: the uniform
application of Community law must be
preserved, for it would be wholly unac-
ceptable for citizens and firms to be
Judged by different criteria — and there-
fore be treated unjustly.

e CONFLICT BETWEEN
COMMUNITY LAW AND
NATIONAL LAW

However, the relationship between
Community law and national law is also
characterised by an occasional ‘clash’ or
conflict between the Community legal
order and the national legal orders. Such a
situation always arises when a provision of
Community law confers rights and
imposes obligations directly upon
Community citizens while its content
conflicts with a rule of national law.
Concealed behind this apparently simple
problem area are two fundamental ques-
tions underlying the construction of the
Community, the answers to which were
destined to become the acid test for the
existence of the Community legal order,
namely: (i) the direct applicability of
Community law and (ii) the primacy of
Community law over conflicting national
law.

Direct applicability of
Community law

Firstly, the direct applicability principle
simply means that Community law confers
rights and imposes obligations directly not
only on the Community institutions and
the Member States but also on the
Community’s citizens.

One of the outstanding achievements of
the Court of Justice of the European
Communities is that is has enforced the
direct applicability of Community law
despite the initial resistance of certain
Member States, and has thus guaranteed
the existence of the Community legal
order. Its case-law on this point started
with a case already mentioned, that of the
Dutch transport firm Van Gend & Loos,
which brought an action in a Dutch court
against the Dutch customs authorities,
who had charged increased customs
duties on a chemical product imported
from the Federal Republic of Germany. In
the final analysis, the outcome of these
proceedings depended on the question of
whether individuals too may rely on
Article 12 of the EEC Treaty (now Article
25 EC), which specifically prohibits the
introduction of new customs duties and
the increase of existing duties in the
common market. Despite the advice of
numerous governments and its Advocate
General, the Court ruled that, in view of
the nature and objective of the Commu-
nity, provisions of Community law were in
all cases directly applicable. In the
grounds for its judgment, the Court stated
that ‘the Community constitutes a new
legal order ... the subjects of which




comprise not only the Member States but
also their nationals. Independently of the
legislation of Member States, Community
law not only imposes obligations on indi-
viduals but is also intended to confer upon
them rights. These rights arise not only
where they are expressly granted by the
Treaty, but also by reason of obligations
which the Treaty imposes in a clearly
defined way upon individuals as well as
upon the Member States and upon the
institutions of the Community’.

That bald statement does not, however,
get us very far, since the question remains
as to which provisions of Community law
are directly applicable. The Court first of
all looked at this question in relation to
primary Community legislation and
declared that individuals may be directly
subject to all the provisions of the
founding Treaties which (i) set out absolute
conditions, (ii) are complete in themselves
and self-contained in legal terms and
therefore (iii) do not require any further
action on the part of the Member States or
the Community institutions in order to be
complied with or acquire legal effect.

The Court ruled that the former Article 12
EEC met these criteria, and that the firm Van
Gend & Loos could therefore also derive
rights from it which the court in the Nether-
lands was obliged to safeguard. As a conse-
quence of this the Dutch court invalidated
the customs duties levied in contravention of
the Treaty. Subsequently, the European Court
of Justice continued to apply this reasoning in
regard to other provisions of the EEC Treaty
that are of far greater importance to citizens
of the Community than Article 12. The judg-

ments that are especially noteworthy here
concern the direct applicability of provisions
on freedom of movement (Article 39 EC),
freedom of establishment (Article 43 EC) and
freedom to provide services (Article 49 EC).

With regard to the guarantees concerning
freedom of movement, the Court of Justice
delivered a judgment declaring them directly
applicable in the ‘Van Duyn’ case. The facts
of this case were as follows: Miss van Duyn,
a Dutch national, was in May 1973 refused
permission to enter the United Kingdom in
order to take up employment as a secretary
with the Church of Scientology, an organisa-
tion considered by the Home Office to be
‘socially harmful’. Relying on the Community
rules on freedom of movement for workers,
Miss van Duyn brought an action before the
High Court, seeking a ruling that she was
entitled to stay in the United Kingdom for the
purpose of employment and be given leave
to enter the United Kingdom. In answer to a
question referred by the High Court, the
Court of Justice held that Article 39 was
directly applicable and hence conferred on
individuals rights that are enforceable before
the courts of a Member State.

The Court of Justice was asked by the Belgian
Conseil d’Etat to give a ruling on the direct
applicability of provisions guaranteeing
freedom of establishment. The Conseil d'Etat
had to decide on an action brought by a
Dutch lawyer, J. Reyners, who wished to
assert his rights arising out of Article 43. Mr
Reyners felt obliged to bring the action after
he had been denied admission to the legal
profession in Belgium because of his foreign
nationality, despite the fact that he had
passed the necessary Belgian examinations.



In its judgment of 21 July 1974, the Court
held that unequal treatment of nationals and
foreigners as regards establishment could no
longer be maintained, as Article 43 had been
directly applicable since the end of the transi-
tional period and hence entitled Community
citizens to take up and pursue gainful
employment in another Member State in the
same way as a national of that State. As a
result of this judgment Mr Reyners had to be
admitted to the legal profession in Belgium.

The Court of Justice was given an opportunity
in the ‘Van Binsbergen’ case to specifically
establish the direct applicability of provisions
relating to the freedom to provide services.
These proceedings involved, among other
things, the question of whether a Dutch legal
provision to the effect that only persons
habitually resident in the Netherlands could
act as legal representatives before an appeal
court was compatible with the Community
rules on freedom to provide services. The
Court ruled that it was not compatible, on the
grounds that all restrictions to which
Community citizens might be subject by
reason of their nationality or place of resi-
dence infringe Article 49 of the EC Treaty and
are therefore void.

Also of considerable importance in practical
terms is the recognition of the direct applica-
bility of provisions on the free movement of
goods (Article 28 EC), the principle of equal
pay for men and women (Article 141 EC), the
general prohibition of discrimination (Article
12 EC) and freedom of competition (Article
81 EC). As regards secondary legislation, the
question of direct applicability only arises in
relation to directives (ECSC recommenda-
tions) and decisions addressed to the

Member States given that regulations (ECSC
general decisions) and decisions addressed to
individuals (ECSC individual decisions)
already derive their direct applicability from
the Treaties (Article 249(2) and (4) EC), Atticle
14 ECSC). Since 1970 the Court has
extended its principles concerning direct
applicability to provisions in directives and in
decisions addressed to the Member States.

The practical importance of the direct effect
of Community law in the form in which it has
been developed and brought to fruition by
the Court of Justice can scarcely be over-
emphasised. It improves the position of the
individual by turning the freedoms of the
common market into rights that may be
enforced in a national court of law. The direct
effect of Community law is therefore one of
the pillars, as it were, of the Community legal
order.




Primacy of Community law

The direct applicability of a provision of
Community law leads to a second, equally
fundamental question: what happens if a
provision of Community law gives rise to
direct rights and obligations for the
Community citizen and thereby conflicts
with a rule of national law?

Such a conflict between Community law
and national law can be settled only if one
gives way to the other. Community legisla-
tion contains no express provision on the
question. None of the Community treaties
contains a provision stating, for example,
that Community law overrides, or is subor-
dinate to, national law. Nevertheless, the

only way of settling conflicts between
Community law and national law is to
grant Community law primacy and allow
it to supersede all national provisions that
diverge from a Community rule and take
their place in the national legal orders.
After all, precious little would remain of
the Community legal order if it were to be
subordinated to national law. Community
rules could be set aside by any national
law. There would no longer be any ques-
tion of the uniform and equal application
of Community law in all Member States.
Nor would the Community be able to
perform the tasks entrusted to it by the
Member States. The Community’s ability
to function would be jeopardised, and the
construction of a united Europe on which



so many hopes rest would never be
achieved.

No such problem exists as regards the
relationship between international law
and national law. Given that international
law does not become part of a country’s
own legal order until it is absorbed by
means of an act of incorporation or trans-
position, the issue of primacy is decided
on the basis of national law alone.
Depending on the order of precedence
ascribed to international law by a national
legal system, it may take precedence over
constitutional law, be ranked between
constitutional law and ordinary statutory
law, or merely have the same status as
statutory law. The relationship between
incorporated or transposed international
law and national law is determined by
applying the rule under which the most
recently enacted legal provisions prevail
against those previously in place (/ex
posterior derogat legi priori). These
national rules on conflict of laws do not,
however, apply to the relationship
between Community law and national law
because Community law does not form
part of any national legal order. Any
conflict between Community law and
national law may only be settled on the
basis of the Community legal order.

Once again it fell to the Court of Justice, in
view of these implications, to establish —
despite opposition from several Member
States — the principle of the primacy of
Community law that is essential to the
existence of the Community legal order. In
so doing, it erected the second pillar of the
Community legal order alongside direct

applicability, which was to turn that legal
order at last into a solid edifice.

In ‘Costa v ENEL’, the Court made two
important observations regarding the rela-
tionship between Community law and
national law:

1. The Member States have definitively
transferred sovereign rights to a
Community created by them. They
cannot reverse this process by means
of subsequent unilateral measures
which are inconsistent with the
Community concept.

2.1t is a principle of the Treaty that no
Member State may call into question
the status of Community law as a
system uniformly and generally applic-
able throughout the Community.

It follows from this that Community law,
which was enacted in accordance with
the powers laid down in the Treaties, has
priority over any conflicting law of the
Member States. Not only is it stronger
than earlier national law, but it also has a
limiting effect on laws adopted subse-
quently.

Ultimately, the Court did not in its judg-
ment in ‘Costa v ENEL’ call into question
the nationalisation of the Italian elec-
tricity industry, but it quite emphatically
established the primacy of Community
law over national law.

The legal consequence of this rule of
precedence is that, in the event of a
conflict of laws, national law which is in
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contravention of Community law ceases
to apply and no new national legislation
may be introduced unless it is compatible
with Community law.

The Court has since consistently upheld
this finding and has, in fact, developed it
further in one respect. Whereas the
‘Costa’ judgment was concerned only
with the question of the primacy of
Community law over ordinary national
laws, the Court confirmed the principle
of primacy also with regard to the rela-
tionship between Community law and
national constitutional law. After initial
hesitation, national courts in principle
accepted the interpretation of the Court
of Justice. In the Netherlands, no difficul-
ties could arise anyway because the
primacy of Treaty law over national
statute law is expressly laid down in the
constitution (Articles 65 to 67). In the
other Member States, the principle of the
primacy of Community law over national
law has likewise been recognised by
national courts. However, the constitu-
tional courts of Germany and Italy
initially refused to accept the primacy of
Community law over national constitu-
tional law, in particular regarding the
guaranteed protection of fundamental
rights. They withdrew their objections
only after the protection of fundamental
rights in the Community legal order had
reached a standard that corresponded in
essence to that of their national constitu-
tions. In its judgment of 12 October 1993
concerning the Treaty on European

Union (Treaty of Maastricht), however,
the German constitutional court made it
quite clear that it had not in any way
‘surrendered’ its jurisdiction in deter-
mining the applicability of secondary
Community legislation in Germany;
however, it would only exercise this judi-
cial authority ‘in collaboration” with the
European Court of Justice, whereby the
European Court would guarantee the
protection of the basic rights of all indi-
viduals throughout the Community whilst
the constitutional court in Germany
would restrict itself to generally ensuring
compliance with mandatory require-
ments regarding fundamental rights. The
constitutional court also made it clear
that it did not accept as valid within
Germany any Community legal act
which had been adopted merely because
of the ‘useful effect’ of Community
powers and on the basis of a broad inter-
pretation of this concept, and also stated
that government institutions in Germany
were prevented from applying these legal
acts for constitutional reasons. It was
therefore the task of the constitutional
court to examine whether legal acts of
Community bodies and institutions
remained within or exceeded the limits of
their sovereign rights. Only when this
thinking is put into practice will it
become clear whether and to what extent
the German constitutional court is actu-
ally undermining the primacy of Commu-
nity law and the Court of Justice’s exclu-
sive power to reject illegal Community
provisions.



CONCLUSIONS

hat overall picture emerges of the
European Community’s legal order?

The legal order is the true foundation of
the Community, giving it a common
system of law under which to operate.
Only by creating new law and upholding
it can the Community’s underlying objec-
tives be achieved. The Community legal
order has already accomplished a great
deal in this respect. It is thanks not least to
this new legal order that the largely open
frontiers, the substantial trade in goods
and services, the migration of workers
and the large number of transnational
links between companies have already
made the common market part of
everyday life for some 380 million

people. Another, historically important,
feature of the Community legal order is its
peacemaking role. With its objective of
maintaining peace and liberty, it replaces
force as a means of settling conflicts by
rules of law that bind both individuals
and the Member States into a single
community. As a result the Community
legal order is an important instrument for
the preservation and creation of peace.

The Community and its underlying legal
order can survive only if compliance with
and safeguarding of that legal order is
guaranteed by the two cornerstones: the
direct applicability of Community law
and the primacy of Community law over
national law. These two principles, the
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existence and maintenance of which are
resolutely defended by the Court of
Justice, guarantee the uniform and priority
application of Community law in all
Member States.

For all its imperfections, the Community
legal order makes an invaluable contribu-
tion towards solving the political,
economic and social problems of the
Member States of the Community.
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For more information

The ‘Europa’ server on the Internet provides access to Community legislation:

http://europa.eu.int/eur-lex

http://europa.eu.int/celex

There is also the site of the Court of Justice of the European Communities:

http://curia.eu.int

Furthermore, the catalogue of the European Commission’s central library can be consulted for details of the legal
holdings in particular at:

http://europa.eu.int/eclas
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