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 In India campaign against the death penalty has remained on 

the sidelines. Death penalty seems to be a second level concern 

against the backdrop of various human rights violations in the 

country. In India the constitutionality of the death penalty was last 

considered by the Supreme Court in Bacchan Singh’s case in 1982. 

The majority judgment then held it to be constitutional. The court 

also did not accept the contention that capital punishment is 

violative of Article 19 of the Constitution because the freedom 

guaranteed therein cannot be enjoyed without the basic right to live 

and it defiled the dignity of the individual vouchsafed in the 

preamble of the Constitution. However, the court cautioned the 

judges against being blood-thirsty and laid down that only in the 

“rarest of rare” cases of exceptional depravity and brutality, should 

death penalty be awarded. However, this remains a subjective 

perception.  

 Justice P.N. Bagwati in his dissenting judgment in Bacchan 

Singh case referred to “judicial vagaries” and the infliction of the 

death penalty being influenced by the composition of the bench 

even in cases governed by Section 354 subsection (3) of the Code of 

Criminal Procedure, 1973.  

Hanging 
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 In India hanging has been the well accepted mode of inflicting 

capital punishment and the same has been provided in Section 

354(5) of the Criminal Procedure Code and in the Jail Manuals in 

different jails. Constitutionality of Section 354(5) came up before 

the Supreme Court of India in Dine vs. State of India (1983) 4 SCC 

645:1983 SCC (Cri) (879). The apex court did not accept the view 

that the mode of hanging violates of Article 21 of the Constitution. 

The mode was invoked in many other countries of the world. The 

issue of public hanging came to the attention of the court in 

Attorney General vs. Lachma Devi. This was a writ petition against 

the order of the Rajasthan High Court regarding the execution of 

the petitioner by public hanging at a specified place in Jaipur after 

giving wide publicity. The Supreme Court held that public hanging 

“even if permitted, under the rules would violate Article 21 of the 

Constitution being barbaric, disgraceful as seen in any civilized 

society”.  

Deterrent Effect 

 Death penalty is often justified on the grounds that it will have 

a deterrent effect on crime. However, such claims of deterrence are 

without any empirical support. It is not the harshness or severity of 

death penalty that acts as deterrent. A life sentence of 20 years 

would act as equally strong deterrent against crimes as death 

penalty, provided the killer feels that the crime would not go 

unpunished. More than the severity of the sentence it is the 

certainty of detection and punishment that acts as a deterrent. The 

Advisory Council on the Treatment of Offenders appointed by the 
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Government of Great Britain stated in its report in 1960 as “we 

were impressed by the argument that the greatest deterrent to crime 

is not the fear of punishment but the certainty of detection”.  

 As is well-known in legal circles throughout the world, each 

court has some hanging judges. Therefore, life or death of a person 

becomes a matter of chance. Again, like all other forms of 

punishment, the error of judgment cannot be ruled out in the case 

of death penalty. Judicial error is always possible. In such cases of 

death penalty is an unpardonable crime committed against the 

society. In the case of Rajiv Gandhi assassination the special court 

in Tamil Nadu convicted and sentenced to death 26 criminals. The 

Supreme Court while disposing the appeal, commuted 3 persons of 

death sentence to life sentence and released 19 others on the 

ground that they have already served 7 years in judicial custody as 

under-trials. The court only upheld the death sentence of 4 

persons.  

Poor Persons 

 Different studies today have found that the percentage of poor 

persons being awarded death penalty is much higher than in the 

case of others. In his dissenting judgment in the case of Bacchan 

Singh (1982) Justice Bhagwati said “There is also one other 

characteristic of death penalty that is revealed by the study of the 

decided cases”. It is that “death sentence has certain class 

complexion or class bias in as much as it is largely the poor and 

downtrodden who become victims of this extreme penalty. We would 

hardly find a rich or affluent person going to the gallows”. There 
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exists an inherent inequality in the application of the death 

sentence in India, causing a stark violation of equality before the 

law.  

 

International Trend 

 Internationally there has is an increasing trend towards 

abolition of death penalty. 118 countries are abolitionists in law or 

practice and 78 countries are retentionists.  

 Countries have abolished death penalty as a means to secure 

human rights. In western countries death penalty is hardly ever 

applied. Indian constitution protects the rights to life. However, the 

death penalty remains a lawful judicial punishment for a number of 

offences. The Government of India had applied the death penalty to 

a wide range of offences under the Indian Penal Code. Death 

penalty can be applied for murder, gang robbery with murder, 

abetting suicide of a child or innocent person, for waging war 

against the government, abetting mutiny by member of armed 

forces etc. Death sentences may also be imposed for a number of 

offences committed by the members of armed forces under the 

Army Act 1950, the Air Force Act 1950, the Navy Act 1956. The 

Government of India passed SATI (Prevention) Act 1987. It applied 

the death penalty to individuals convicted of abetting a successful 

Sati.  

 Now the Supreme Court has recommended that death penalty 

to be extended to those found guilty of committing honour killings. 

The Supreme Court of India has also recommended death 
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sentences to be awarded to those police officials who commit 

brutality in the form of encounter killings.  

 Statistics on execution within India are not easily available. 

The number of people executed in India since 1947 is a matter of 

dispute. Official government statistics claim that only 52 people 

have been executed since independence but People’s Union for Civil 

Liberties (PUCL) cited information from Appendix 34 of 1967 Law 

Commission of India Report showing that 1422 executions took 

places in 16 Indian states from 1953 to 1963 and had suggested 

that the total number of executions may be as high as 3000 to 

4300. At least 100 people in 2007, 40 in 2006, 77 in 2005 were 

sentenced to death but not executed, according to figures of 

Amnesty International. No official statistics of those sentenced to 

death have been released.  

 Before the coming of democracy South Africa was one of the 

world greatest executioners. However, the South African 

Constitutional Court in a recent ruling declared death penalty to be 

“cruel, inhuman and degrading punishment and hence 

unconstitutional”. The court concluded poverty, race and chance 

play roles in the outcome of capital cases and in the final decision 

as to who should live and who should die.  

 Today, China is regarded as the world’s leading executioner. 

Amnesty International records 3500 executions in 1996 but 

assumes that the figure may be much higher. At least 68 criminal 

offences, many of them non-criminal in nature are punishable by 

death.  
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 In USA, opinion on death penalty is being surveyed every year. 

Historically, USA polls indicate support for death penalty support 

rose to 70 percent between 1930s and 1953, dropping considerably 

by 1960s to 47 percent but climbing to 75-80 percent in early 90s 

but polls in 2004 shows significant backing for death penalty. 

International Standards 

 The UN Economic and Social Council Resolution 24th May 

1984 laid down some safeguards for those facing capital 

punishment and one of the important safeguards is that those 

below the age of 18 years at the time of the commission of the crime 

shall not be sentenced to death nor shall death sentence be carried 

out on pregnant women or new mothers or on persons who have 

become insane. Capital punishment may be imposed only when the 

guilt of the person charged is based upon clear and convincing 

evidence leaving no room for alternative explanation of the facts. 

The UN General Assembly on 5th December, 1988, adopted 

International Covenant on Civil and Political Rights. Second 

Optional Protocol aiming at abolition of death penalty. Article 1 of 

the Protocol provides that no one under the jurisdiction of state 

party to the Optional Protocol shall be executed and that “each 

state party shall take necessary measures to abolish death penalty 

within its jurisdiction”. Article 5 of the Protocol provides for 

International monitoring of these provisions by UN Human Rights 

Committee.  

 In 2007, India voted against United Nations General Assembly 

Resolution calling for a moratorium on death penalty. Though our 
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Penal Code provides capital punishment for a wide range of 

offences, but sadly the death penalty has never reduced crime in 

the country. There is dearth of date and credible research with 

respect to whether death penalty works as a determent in India and 

whether public opinion considers it to be an important factor when 

considering death penalty. To the majority of Indians death 

sentence is correct because they see it simply as just retribution. 

Indeed, death penalty carried out in the name of a nation entire 

population and involves everyone, everyone should be aware what 

death penalty is, how it is used, how it effects them and how it 

violated fundamental rights.  

 The question of death penalty is in reality a fundamental 

human rights issue. The proper recognition of human beings as 

equal and an appropriate emphasis on the needs of the vulnerable 

people in our society is inconsistent with imposition of death 

penalty. As Arthur Koestler rightly says “the gallows is not a 

machine of death but a symbol, symbol of terror, cruelty and 

irreverence for life; a common denominator of primitive savagery, 

medieval fanaticism and modern totalitarianism. Its stands for 

everything that mankind must resist, if mankind is to survive its 

present crisis”.  

 The task is extensive and complex. It is more than persuading 

people in every country that death penalty is inappropriate. The 

challenge is to create a culture of having human rights in which 

there is true equality, women are empowered, children are 

encouraged, and death penalty cannot thrive. People should feel the 
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same revulsion for death penalty as they would for murder, rape or 

fraud. Waging war against the death penalty would immeasurably 

advance the cause of human rights.  

 I shall end with the oft quoted observation of Winston 

Churchill “the mood and temper of the public with regard to the 

treatment of crime and criminals is one of the most unfailing tests of 

civilization in any country”. 

*** 

 

 10th October is being observed as the World Day Against 

Death Penalty. Capital punishment doubtless is the grossest 

violation of human rights and it continues to blot our statutes, 

though there in India there is de-facto moratorium on execution 

since 2004. However, it cannot be gainsaid that there is lingering 

public support for capital punishment. Public opinion is somewhat 

uninformed and it is necessary through debates and discussions to 

build up strong public opinion for the abolition of death penalty. 

Unfortunately, very little empirical research, unlike USA, has been 

done regarding the pros and cons on death penalty. Hence, further 

study and discussion and research on the subject is needed.   


